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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 

 
 
UNITED STATES OF AMERICA, 
 
 Plaintiff, 
 
and 
 
SIERRA CLUB, 
 
           Intervenor-Plaintiff, 
 
 v. 
 
DTE ENERGY COMPANY AND 
DETROIT EDISON COMPANY, 
 
 Defendants. 
 

Civil Action No. 
2:10-cv-13101-BAF-RSW 

 
Judge Bernard A. Friedman 

 
Magistrate Judge R. Steven 

Whalen 

 
DEFENDANTS’ RESPONSE TO UNITED 

STATES’ MOTION FOR LEAVE TO FILE A 
FIRST AMENDED COMPLAINT 

 For the past three years, the Government and DTE have fully litigated the 

Government’s claims regarding the 2010 projects at DTE’s Monroe Unit 2 power 

plant.  After discovery closed, this Court granted DTE’s original motion for summary 

judgment on those claims; the parties fully briefed and argued their validity in the 

Court of Appeals; and the Sixth Circuit—in a decision that found this Court’s legal 

premises to be “largely correct”—resolved the appeal in a thorough decision that di-

rected this Court to resolve one narrow question—whether DTE, “at a basic level,” 

complied with the “specific instructions” governing preconstruction projections.  

United States v. DTE Energy Co., 711 F.3d 643, 649 (6th Cir. 2013).  As explained in 
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DTE’s summary judgment briefing, the facts material to that question are not in dis-

pute, and DTE is entitled to judgment as a matter of law. 

 The Government now seeks to add to the case seven additional new source re-

view (NSR) claims—one relating to earlier projects at Monroe Unit 2 (Count 4), two 

relating to projects at two other Monroe units (Counts 1 and 5), and four relating to 

projects at three units at two other power plants (Belle River Units 1 and 2 and Tren-

ton Channel Unit 9, Counts 6-9).  Proposed First Am. Compl. at 17-19, 22-32, ECF 

No. 184-2.  All of these new claims differ factually from the initial Monroe Unit 2 

claims.  They involve different units (most at different power plants), different outag-

es, and different routine repair and replacement projects.  Litigating those claims—

assuming they survive possible motions to dismiss—could require substantial addi-

tional discovery.  Judicial economy would be ill-served—and DTE substantially prej-

udiced—if resolution of the Monroe Unit 2 claims is delayed while the parties litigate 

these unrelated projects. 

 But if the fully-briefed motion for summary judgment on the Monroe Unit 2 

claims is addressed first, these concerns dissipate, and the efficiencies achieved by liti-

gating all of the Government’s claims in one case before the same judge counsel in 

favor of allowing the Government’s proposed amendment.  Each of the projects the 

Government seeks to challenge in its proposed amended complaint is governed by 

the 2002 NSR Rules.  As a result, this Court’s ruling on DTE’s fully-briefed motion 

for summary judgment will clarify the governing legal standards and thus will material-

ly advance consideration of the proposed new claims.  Moreover, this Court is now 

well-familiar with the governing NSR rules and thus is as well-positioned as any court 

to resolve disputed legal issues efficiently. 
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 DTE therefore will not oppose the expansion of this case to include the new 

projects in the Government’s proposed amended complaint, provided that joinder of 

those claims to this case does not delay resolution of the existing claims involving 

Monroe Unit 2.   

BACKGROUND 

I. Procedural History 

 This case originally was filed in August 2010, when the Government made the 

conscious decision to target the spring 2010 projects at Monroe Unit 2 in a standalone 

action.  The Government had challenged dozens of other projects in a 2009 Notice of 

Violation (NOV).1  Ex. 1, 2009 NOV.  But the Government did not include claims as 

to any of these projects in its 2010 lawsuit, instead choosing to focus exclusively on 

the 2010 Monroe Unit 2 projects and litigating those claims to completion on an ex-

pedited schedule. 

 After the Court denied the Government’s motion for a preliminary injunction, 

the parties commenced extensive discovery focusing exclusively on the 2010 Monroe 

Unit 2 projects.  Between August 2010 and August 2011, the parties combined to 

serve 83 document requests and 60 interrogatories, which resulted in the production 

of more than 5 million pages of documents. 

                                           
 1 Four of the seven new claims the Government now seeks to include in its 
proposed amended complaint were included in the 2009 NOV.  The other three 
claims the Government proposes to add to this case involve projects which had been 
completed well before the 2009 NOV and the 2010 Complaint, and DTE had submit-
ted preconstruction notices to the Michigan Department of Environmental Quality 
(MDEQ) for these projects as required by the regulations.  These projects were not a 
secret. 
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 In June 2011, the case was ripe for summary judgment, so DTE filed its mo-

tion.  The Court granted that motion in August 2011, and the Government appealed.  

After full briefing and argument in the Court of Appeals, the Sixth Circuit found this 

Court’s legal premises to be “largely correct,” but remanded the case to resolve a very 

narrow question—whether DTE, “at a basic level,” complied with the “specific in-

structions” governing pre-construction projections under the 2002 NSR Reform 

Rules.  DTE Energy Co., 711 F.3d at 649.  The facts material to that question are not in 

dispute, so DTE filed a second motion for summary judgment.  See ECF No. 166.  

That motion is now fully briefed and is ripe for decision. 

II. The Government’s Misinterpretation of the Sixth Circuit’s Decision 

 The Government intends to ignore the vast majority of the Sixth Circuit deci-

sion.  As DTE explained in its reply in support of its motion for summary judgment, 

the Government seeks to prove that the 2010 projects at Monroe Unit 2 were, in fact, 

major modifications, because a “genuine” projection—i.e., one concocted after the 

fact by EPA’s litigation experts using methodologies that are not in the regulations—

would have projected an increase in emissions.  See DTE Reply Br. at 2, 5, ECF No. 

183.  This is precisely the type of second-guessing the Sixth Circuit rejected.  See id. at 

8-11.  The first order of business for this Court on remand should be to resolve the 

dispute over the meaning of the Sixth Circuit’s decision that is reflected in the com-

peting briefs on DTE’s renewed motion for summary judgment. 

 The Government’s motion for leave to amend reflects the same fundamental 

misunderstanding of the Sixth Circuit’s decision, only it goes one step further.  As in 

its response to DTE’s motion for summary judgment, the Government argues that it 
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should be allowed to prove that routine maintenance projects were “major modifica-

tions” because DTE “should have anticipated” that those projects would cause an in-

crease in emissions.  Mem. in Supp. of United States’ Mot. for Leave to File First Am. 

Compl. at 2, ECF No. 184 (EPA Br.).  But the Government takes its misunderstand-

ing of NSR to the next level when it argues that a mere increase in actual post-project 

emissions is sufficient to establish that a project was a major modification.  See, e.g., id.  

(suggesting that a mere increase in emissions with no showing of causation would “be 

the trigger for NSR liability”).   While an actual post-project increase in emissions is 

necessary to a finding that a project was a major modification, the Government can-

not meet its burden merely by showing an increase in emissions—it also must show 

that the increase was caused by the projects.  The fact that “actual emissions exceed [base-

line actual emissions] by more than the significant threshold . . . [does] not automati-

cally constitute a violation of PSD.  There are many legitimate circumstances under 

which this could occur,” including greater-than-expected demand.  MDEQ, PSD 

Workbook: A Practical Guide to Prevention of Significant Deterioration at 4-6 to 4-7 

(Oct. 2003), attached as Ex. 2; 67 Fed. Reg. 80,186, 80,203 (Dec. 31, 2002) (noting, 

with respect to the trigger for NSR permitting, that “[b]oth the statute and … regula-

tions indicate that there should be a causal link between the proposed change and any 

post-change increase in emissions.”); see also DTE, 711 F.3d at 651 (“If post-

construction emissions are higher than preconstruction emissions, and the increase does 

not fall under the demand growth exclusion, the operator faces large fines and will have to 

undertake another project at the source to install modern pollution-control technolo-

gy.”) (emphasis added). 
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III. Response to Factual Assertions Regarding DTE’s NSR Compliance 

 DTE will fully respond to the allegations in the Government’s First Amended 

Complaint at the appropriate time.  But DTE must address now two of the more 

egregious statements in the Government’s motion. 

 First, the Government notes that “[w]hile DTE has challenged the United 

States’ allegations, it also obtained NSR permits and has proceeded to construct pollu-

tion controls at Monroe Unit 2.”  EPA Br. at 1.  The Government thus suggests that 

DTE sought NSR permits in response to the complaint.   

 But as the Government knows—indeed, as DTE told the Government when it 

issued an NOV to DTE for the Monroe Unit 2 projects in June 2010—DTE had al-

ready planned and started installing state-of-the-art controls on the Monroe units at 

that time.  Ex. 3, June 23, 2010, Letter to Mark Palermo at 1.  In fact, DTE had sub-

mitted an application for an NSR Prevention of Significant Deterioration (“PSD”) 

permit for a fuel optimization and air quality improvement project at Monroe Units 3 

and 4 in April 2009, and that permit was issued by MDEQ on August 2, 2010.  Decla-

ration of Skiles Boyd (Nov. 2010) at ¶ 11 (originally filed at ECF No. 46-4).  And 

DTE was already preparing and would file in the very near future a similar application 

for Monroe Units 1 and 2.  These applications and the control equipment that has al-

ready been constructed or that is currently nearing completion were part and parcel of 

DTE’s $2 billion control project at the Monroe plant and were well under way before 

the Government accused DTE of violating the law by conducting maintenance at 

Monroe Unit 2.  They are completely unrelated to the filing of this case.2 
                                           
 2 Indeed, if anything DTE’s actions demonstrate that DTE will obtain permits 
where it believes the law requires it to do so. 
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 Second, the Government suggests that DTE sought to “obscure” emissions 

increases at Belle River Unit 2 and Trenton Channel Unit 9 from regulators by using 

incorrect baseline periods.  See EPA Br. at 5-7.  Not so.  As an initial matter, it is hard 

to understand how DTE can “obscure” anything by laying the data out in notices and 

annual reports to the permitting authority—MDEQ.3  With respect to the Fall 2007 

projects at Belle River Unit 2, the Government concedes in a footnote, EPA Br. at 6 

n.3, that the State regulatory authority may allow a source to use a period outside the 

preceding five years that is “more representative of normal source operation.”  See 40 

C.F.R. § 52.21(b)(48)(i).  And that is exactly what DTE did with respect to the pre-

construction projection for the 2007 Belle River Unit 2 projects.  Moreover, DTE was 

fully transparent, explaining in its preconstruction notice that it was using an alterna-

tive baseline period.  EPA Br., Att. 3 at 1-2, ECF No. 184-4.  MDEQ did not ques-

tion DTE’s determination that the baseline it used was more representative of actual 

operations. 

 Nor is the Government correct that DTE sought to “obscure” emission in-

creases at Trenton Channel Unit 9 following 2007 projects at that unit.  With respect 

                                           
 3 As DTE explained to EPA almost three years ago, “Detroit Edison regularly 
communicates with the [MDEQ],” the relevant permitting authority here.  Ex. 4 at ¶ 
15.  Indeed, “[t]he information included in [DTE’s] notifications is based on meetings 
with [MDEQ].”  Id.  Two such meetings took place in 2007 and 2008, in the same pe-
riod during which DTE submitted the notice letters and annual reports cited by the 
Government in its brief.  See Exs. 5, 6, DTE Presentations to MDEQ:  New Source 
Review Update for Detroit Edison Units (July 23, 2007 and Apr. 30, 2008, respective-
ly).  In these meetings, DTE discussed with the permitting authority all aspects of its 
NSR notification and annual reporting practices, including selection of baselines.  See 
Ex. 5 at EPA5-24-10 Q11000867-68; Ex. 6 at EPA5-24-10 Q11000828, -832, -844, -
847-49. 
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to those projects, the Government does not allege—nor could it—that DTE used an 

incorrect baseline in conducting its preconstruction projection.  Instead, the Govern-

ment complains that DTE included a different baseline in its annual postconstruction 

emissions report for 2009.  See EPA Br. at 7.  But the rules governing these reports 

require only that the report contain actual post-project emissions data; they do not 

address baselines.  See 40 C.F.R. § 52.21(r)(6)(iv).  DTE provides updated baseline in-

formation for its plants voluntarily as part of its NSR compliance program.  Again, 

and as reflected in the report cited by the Government, DTE was fully transparent in 

identifying to MDEQ the “current” as well as the changed baseline it was using and 

why it was using it.4  EPA Br., Att. 5 at 2-3, ECF No. 184-6.  And significantly, actual 

emissions for NOx and SO2 for Trenton Channel Unit 9 were lower than what DTE 

had projected in 2007.  Compare EPA Br., Att. 4 at 5, ECF No. 184-5 (projecting emis-

sions of 18,654 tons of SO2 and 2,665 tons of NOx for 2009) with EPA Att. 5 at 5 

(reporting actual emissions of 17,926 tons of SO2 and 2,636 tons of NOx). 5 

                                           
 4 EPA is wrong to suggest that DTE provided additional baseline information 
in bad faith, to avoid having to acknowledge increased emissions above baseline.  To 
the contrary, DTE has acknowledged such increases on many occasions in its annual 
reports and indeed has discussed the issue at length with MDEQ.  See Exs. 5, 6.  In-
deed, the 2008 Trenton Channel annual report, which the Government chose not to 
cite, is one of those reports.  See Ex. 7, DTE, 2008 NSR Emissions Report for Tren-
ton Channel Power Plant, at 2-3 (Feb. 21, 2009) (acknowledging and explaining ap-
parent increase in SO2 emissions).   

 5 The Government’s assertions here are reminiscent of earlier claims of bad 
faith for actions taken in good faith to comply with the law.  Cf. DTE, 711 F.3d at 650 
(“EPA also repeatedly suggests bad faith on the part of an operator that intends to 
keep its post-construction emissions down in order to avoid the significant increases 
that would require a permit. See EPA Br. at 32-35, Reply Br. at 33-34. However, this is 
entirely consistent with the statute and regulations.”). 
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ARGUMENT 

I. Standard for Granting Leave to Amend 

 Leave to amend should be “freely give[n] ... when justice so requires,” Fed. R. 

Civ. P. 15(a)(2), but leave may properly be denied when there is evidence of “undue 

delay, bad faith or dilatory motive on the part of the movant, repeated failure to cure 

deficiencies by amendments previously allowed, undue prejudice to the opposing par-

ty by virtue of allowance of the amendment [or] futility of amendment....”  Foman v. 

Davis, 371 U.S. 178, 182 (1962). 

 Delay alone does not justify denying leave to amend.  But delay coupled with 

prejudice to opposing parties does justify doing so.  See, e.g., Duggins v. Steak ′N Shake, 

Inc., 195 F.3d 828, 834 (6th Cir. 1999).  Where a plaintiff knows about a claim but 

waits years after filing the initial complaint to seek leave to amend, the delay is “inex-

cusable” and prejudicial to the defendant.  See, e.g., Springs v. Mayer Brown LLP, No. 11- 

CV-13518, 2013 WL 656494, at *1 (E.D. Mich. Feb. 22, 2013) (Friedman, J.).  And 

allowing amendment after the close of discovery creates significant prejudice to the 

defendant.  Duggins, 195 F.3d at 834 (collecting cases). 

II. The Court Should Address the Fully-Briefed Motion for Summary Judg-
ment on the Monroe Unit 2 Claims First. 

 The Government’s argument does not stop at why it makes sense for this 

Court to allow amendment of the Complaint.  As it did in opposing DTE’s motion 

for leave to file a summary judgment motion after remand, see ECF No. 168 ¶ 2, the 

Government goes further and asks the Court to delay resolution of DTE’s motion for 

summary judgment until discovery has ended on the new claims and a trial is held for 

those claims.  EPA Br. at 8.  The Government says this would avoid “piecemeal litiga-
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tion.”  Id. at 1, 8; see also id. at 9 (“There is no reason here to separate the new claims 

from the existing Monroe Unit 2 claims.”).  This is a rather audacious assertion, given 

that it was the Government that filed the complaint focused solely on Monroe Unit 2 

in August 2010, even though it had an NOV pending for projects at 35 outages since 

July 2009.  And it is the Government that comes now, more than 3 years later, to file 

additional claims.  The Government deliberately sought piecemeal litigation, apparent-

ly when it saw an advantage in challenging the Monroe Unit 2 project first, and now it 

decries piecemeal litigation after its tactical choice backfired. 

 The issues on Monroe Unit 2 are ready to be decided.  Fact discovery has been 

complete for years, and DTE’s renewed motion for summary judgment is now fully 

briefed.  More critically, DTE would be prejudiced if the Monroe Unit 2 claims are 

not resolved first.  “[A]llowing amendment after the close of discovery creates signifi-

cant prejudice. . . .”  Duggins, 195 F.3d at 834.  Among other reasons, it would compel 

reopening discovery and thus “would deprive the defendants of their anticipated clo-

sure.” Id. (internal quotation marks omitted).  Discovery on the Monroe Unit 2 claims 

has been closed for years.  Moreover, the new claims are separate and independent of 

the Monroe Unit 2 claims, which means substantial additional discovery. 

 The Government suggests that this prejudice can be excused because the new 

claims were “not contemplated by the original complaint.”  EPA Br. at 10.  But this is 

simply incorrect—all of the new projects in the Government’s proposed amended 

complaint had occurred by the time this lawsuit was filed, and four of the seven new 

claims were specifically identified in the 2009 NOV.   The Government made the tac-

tical decision to push its claims as to Monroe Unit 2 to the head of the line.  Now that 

the Sixth Circuit has squarely rejected its enforcement-by-second-guessing approach, 
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the Government should not be allowed to forestall a final decision on the Monroe 

Unit 2 claims by adding seven new claims. 

III. So Long As the Motion for Summary Judgment as to the Monroe Unit 2 
Claims Is Addressed Promptly, Granting the Government’s Motion to 
Amend Would Be Within the Court’s Discretion. 

 Delaying resolution of Monroe Unit 2 for years would unduly prejudice DTE 

by depriving it of closure on thoroughly-litigated claims.  But if the now-ripe motion 

for summary judgment is promptly resolved, that prejudice dissipates, and the poten-

tial efficiencies to be gained by having all of the Government’s claims litigated in this 

Court before the same judge counsel in favor of granting the amendment.  To begin, 

all of the claims are governed by the 2002 rules, so this Court’s ruling on the pending 

motion for summary judgment will help focus the litigation of the remaining claims.  

And this Court is uniquely qualified to resolve legal challenges involving the new 

claims—no other district court has engaged the 2002 rules in the way this Court has.6 

CONCLUSION 

 For the foregoing reasons, the Government’s motion should be granted only if 

the Court first resolves the pending motion for summary judgment relating to Mon-

roe Unit 2.  Delaying resolution of those claims would prejudice DTE significantly 

and deprive it of closure on a claim that is ripe for decision.   

  

 
                                           
 6 DTE’s agreement not to oppose the amendment so long as the Monroe Unit 
2 claims are resolved first should not be construed as a concession that the Govern-
ment’s new claims would survive a motion to dismiss under Federal Rule of Civil Pro-
cedure 12(b)(1) or 12(b)(6). 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 5 


77 WEST JACKSON BOULEVARD 
CHICAGO, IL 60604-3590 


JUL 2 4 


REPLY TO THE ATrENTION OF: 


AE-17J 


CERTIFIED MAIL 
RETURN RECEIPT REOUESTED 


Skiles W. Boyd, Vice President 
Environmental Management & Resources 
DTE Energy 
One Energy Plaza 
Detroit, Michigan 48226-1279 


RE: Notice and Finding of Violation issued to DTE Energy 


Dear Mr. Boyd: 


The U. S. Environmental Protection Agency is issuing the enclosed Notice of Violation 
and Finding of Violation (NOVIFOV) to DTE Energy (DTE). This NOVIFOV is issued in 
accordance with Section 113(a) of the Clean Air Act (the Act), 42 U.S.C. 3 7413(a). 


EPA has determined that DTE is violating the Prevention of Significant Deterioration 
requirements, Section 165 of the Act, 42 U.S.C. 3 7475, Non-attainment New Source Review, 
Sections 171-193 of the Act, 42 U.S.C. $5 7501-7515, New Source Performance Standards, 
Section 11 1 of the Act, 42 U.S.C. 3 741 1, the Operating Permit requirements under Title V of the 
Act, 42 U.S.C. $3 7661 - 7661e, and the Michigan State Implementation Plan (SIP) at its 
Monroe, St. Clair, River Rouge, Belle River, and Trenton Channel power plants. 


EPA is offering you an opportunity to confer with us about the violations cited in the 
NOVIFOV. The conference will give you an opportunity to present information on the specific 
findings of violations, and the steps you will take to bring the facilities into compliance. Please 
plan for your technical and management personnel to attend the conference to discuss 
compliance measures and commitments. You may have an attorney represent you at this 
conference. 


RecycladlRecyclable . Printed with Vegetable Oil Based Inks on 100% Recycled Paper (50% Postconsumer) 
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The EPA contact in this matler is Ethan Chatfield. You may call him at (3 12) 886-51 12 
to request a conference. You should make your request for a conference no later than 10 
calendar days after you receive this letter, and we should hold any conference within 30 calendar 
days of your receipt of this letter. 


U h e r y l  L. Newton 6' 
Director 
Air and Radiation Division 


Enclosure 


cc: Joseph Polito, Attorney 
I-Ionigman Miller Schwartz and Cohn LLP 
660 Woodward Avenue 
2290 First National Building 
Detroit, Michigan 48226-3506 


Lee Johnson, Attorney 
Honigman Miller Schwartz and Cohn LLP 
660 Woodward Avenue 
2290 First National Building 
Detroit, Michigan 48226-3506 


Tom Hess, Supervisor 
Compliance and Enforcement Section 
Michigan Department of Environmental Quality 
Air Quality Division 
P.O. Box 30260 
Lansing, Michigan 48909 


Teresa Seidel, District Supervisor 
Michigan Department of Environmental Quality 
Southeast Michigan District Office 
27700 Donald Court 
Warren, Michigan 48092-2793 


Jack Larsen, District Supervisor 
Michigan Department of Environmental Quality 
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SMILES W. BOYD 


UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
JUL 2 8 2009 


REGION 5 


IN THE MATTER OF: ) 
) 
1 


DTE Energy ) Proceedings Pursuant to 
Detroit, Michigan ) Section 113(a)(l) and (a)(3) of the 


) Clean Air Act, 
) 42 U.S.C. $7413(a)(l) and (a)(3) 
1 
) EPA-5-09-MI-10 
) 


NOTICE AND FINDING OF VIOLATION 


The U.S. Environmental Protection Agency (EPA) is issuing this Notice and Finding of 
Violation (Notice) under Section 113(a)(l) of the Clean Air Act, 42 U.S.C. 9 7413(a)(l). The 
authority to issue this Notice has been delegated to the Regional Administrator of the U.S. 
Environmental Protection Agency Region 5, and redelegated to the Director, Air and Radiation 
Division. EPA finds that DTE Energy (DTE) is violating the Clean Air Act (Act), 42 U.S.C. $9 
7401 et seq., at its Monroe, St. Clair, River Rouge, Belle River; and Trenton Channel power 
plants, as follows: 


STATUTORYANDREGULATORYBACKGROUND 


Prevention of Sipnificant Deterioration 


1. When the Act was passed in 1970, Congress exempted existing facilities, including the 
coal-fired power plants that are the subject of this Notice, from many of its requirements. I-Iowever, 
Congress also made it quite clear that this exemption would not last forever. As the United States 
Court of Appeals for the D.C. Circuit explained in Alabama Power v. Costle, 636 F.2d 323,400 
(D.C. Cir. 1979), "[tlhe statutory scheme intends to 'grandfather' existing industries; but.. .this is not 
to constitute a perpetual immunity from all standards under the PSD program." Rather, the Act 
requires grandfathered facilities to install modern pollution control devices whenever the unit is 
proposed to be modified in such a way that its emissions may increase. 


2. On June 19, 1978, EPA promulgated regulations pursuant to Part C of Title I of the Act. 
43 Fed. Keg. 26403 (June 19,1978). 


3. The Prevention of Significant Deterioration (PSD) provisions of Part C of Title I of the 
Act establish specific provisions applicable to the construction and modification of sources located 
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in areas designated as either attainment or unclassifiable for purposes of meeting the NAAQS. See 
42 U.S.C. $ 5  7470-7492. These statutory provisions and their implementing regulations at 40 C.F.R. 
3 52.21 I ,  collectively known as the PSD program, provide that if a major stationary source located in 
an attainment area is planning to make a major modification, then that source must obtain a PSD 
permit before beginning actual construction. See 40 C.F.R. 5 52.21(i). To obtain this permit, the 
source must, among other things, undergo a technology review and apply Best Available Control 
Technology (BACT); perform a source impact analysis; perform an air quality analysis and 
modeling; submit appropriate information; and conduct additional impact analyses as required. 


4. EPA delegated the State of Michigan the authority to issue PSD permits using the 
federal PSD rules at 40 CFR 52.21 (via delegation letter dated September 26, 1988). 


5. On September 16,2008, EPA conditionally approved the State of Michigan's PSD 
program under 40 CFR 52.21 (effective October 16,2008). 73 Fed. Reg. 53366. 


6. 40 C.F.R 3 52.21(i)(l) provides that "no stationary source or modification to which the 
requirements of paragraphs c) through (r) of this section apply shall begin actual construction 
without a permit that states that the stationary source or modification would meet those 
requirements." 


7. 40 C.F.R 5 52.21(i)(2) provides that "the requirements of paragraphs (i) through (r) of 
this section apply to any major stationary source and any major modification with respect to each 
pollutant subject to regulation under the Act . . . ." 


8. 40 C.F.R 5 52.21(b)(l)(i)(a) defines a "major stationary source" as, among otherthings, 
"a fossil fuel-fired steam electric plant of more than 250 million British Thermal Units per hour 
(mmbtu/hr) heat input" that "emits, or has the potential to emit, 100 tons per year (tpy) or more of 
any pollutant subject to regulation under the Act." 


9. 40 C.F.R 5 52.21(h)(2)(i) defines a "major modification" as "any physical change in or 
change in the method of operation of a major source that would result in a significant net emissions 
increase" of a regulated pollutant. 


Non-attainment New Source Review 


10. Part D of Title I of the Act, 42 U.S.C. $ 5  7501-7515, sets forth provisions for New 
Source Review ("NSR") requirements for areas designated as being in non-attainment with the 
NAAQS standards. These provisions are referred to herein as the "Non-attainment NSR" 
program. The Non-attainment NSR program is intended to reduce emissions of air pollutants in 
areas that have not attained NAAQS so that the areas make progress towards meeting the 
NAAQS. Prior to the effective date of the 1990 Clean Air Act Amendments, P. Law 101-549, 
effective November 15, 1990, the Non-attainment NSR provisions were set forth at 42 U.S.C. $5 


' On December 31,2002, EPA amended 40 C.F.R. $ 52.21, commonly known as New Source Review (NSR) 
Refonn. 67 Fed Reg. 80185. The PSD regulatoly citations used in this Notice are the pre-NSR Refonn 
codification. The PSD regulations applicable to utilities prior to 2003 did not change with NSR Reform. 


2 
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11. Under Section 172(c)(5) of the Non-attainment NSR provisions of the Act, 42 U.S.C. 
§ 7502(c)(5), each state is required to adopt Non-attainment NSR SIP rules that include 
provisions to require permits that conform to the requirements of Section 173 of the Act, 42 
U.S.C. 5 7503, for the construction and operation of modified major stationary sources within 
non-attainment areas. Section 173 of the Act, in turn, sets forth a series of minimum 
requirements for the issuance of permits for major modifications to major stationary sources 
within non-attainment areas. 42 U.S.C. 3 7503. 


12. Section 173(a) of the Act, 42 U.S.C. 7503(a), provides that construction and 
operating permits may be issued if, inter alia: "(a) sufficient offsetting emission reductions have 
been obtained to reduce existing emissions to the point where reasonable further progress 
towards meeting the national ambient air quality standards is maintained; and (b) the pollution 
controls to be employed will reduce emissions to the lowest achievable emission rate." 


13. Under 40 C.F.R. Part 51, Appendix S, Emission Offset Interpretative Ruling, no person 
may undertake a major modification of an existing major stationary source in a non-attainment area 
without first obtaining a Non-attainment NSR permit. 


14. Under Appendix S, a "major stationary source" of NO, is one that emits or has the 
potential to emit 100 tons per year or more, and a "significant" net emissions increase of NO, is one 
that results in increased emissions of 40 tons per year or more of this pollutant. 


15. "Major modification" is defined by 40 C.F.R. Part 51, Appendix S, as "any 
physical change in or change in the method of operation of a major stationary source that would 
result in a significant net emissions increase of any pollutant subject to regulation under the Act." 


New Source Performance Standards 


16. Under Section 11 1 of the Act, 42 U.S.C. 5 741 1, the Administrator promulgated the 
New Source Performance Standards (NSPS) General Provisions, at 40 C.F.R. Part 60, Subpart A, 
and the "Standards of Performance for Electric Utility Steam Generating Units for Which 
Construction is Commenced After September 18, 1978," codified at 40 C.F.R Part 60, Subpart Da. 
Subpart Da applies to each electric utility steam generating unit capable of combusting more than 73 
megawatts (250 million Btu per hour) heat input of fossil he1 (alone or in combination with any 
other fuel). 40 C.F.R 3 60.40a(a)(l). 


17. 40. C.F.R. (i 60.14(a) provides that "...any physical or operational change to an existing 
facility which results in an increase in the emission rate to the atmosphere of any pollutant to which 
a standard applies shall be considered a modification within the meaning of section 11 1 of the Act. 
Upon modification, an existing facility shall become an affected facility for each pollutant to which a 
standard applies and for which there is an increase in the emission rate to the atmosphere." 


Michipan State Implementation Plan - O~acity Standard 
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18. Pursuant to R 336.1301 (Opacity Limitations), "a person shall not cause or permit to 
be discharged into the outer air from a process or process equipment a visible emission of a 
density greater than the most stringent of the following: (a) a 6-minute average of 20 percent 
opacity, except for one 6-minute average per hour of not more than 27 percent opacity. (b) A 
limit specified by an applicable federal new source performance standard. (c) A limit specified as 
a condition of a permit to install or permit to operate." See also, Monroe Station Title V Permit 
condition A.2; St. Clair Station Title V Permit condition A-1.2; Belle River Station Title V 
Permit condition A-3.2; River Rouge Station Title V Permit condition A.2; and Trenton Channel 
Station Title V Permit condition A.2. 


Title V Requirements 


19. Section 502(a) of the CAA, 42 U.S.C. 5 7661a(a), provides that no source may 
operate without a Title V permit after the effective date of any permit program approved or 
promulgated under Title V of the Act. EPA first promulgated regulations governing state 
operating permit programs on July 21, 1992. See 57 Fed. Reg. 32295; 40 C.F.R. Part 70. EPA 
promulgated regulations governing the Federal operating permit program on July 1, 1996. See 
61 Fed. Reg. 34228; 40 C.F.R. Part 71. 


20. Section 503 of the CAA, 42 U.S.C. 5 7661b, sets forth the requirement to timely 
submit an application for a permit, including information required to be submitted with the 
application. 


21. Section 504(a) of the CAA, 42 U.S.C. 5 7661c(a), requires that each Title V permit 
include enforceable emission limitations and standards, a schedule of compliance, and other 
conditions necessary to assure compliance with applicable requirements, including those 
contained in a state implementation plan. 42 U.S.C. 5 7661c(a). 


22. 40 C.F.R. 5 70.l(b) provides that: "All sources subject to these regulations shall 
have a permit to operate that assures compliance by the source with all applicable requirements." 
See also R 336.12 1 1 of the Michigan Air Pollution Control Rules. 


23. 40 C.F.R 6 70.2 defines "avvlicable reauirement" to include "(1) Any standard or " . &  ~, 


other requirement provided for in the applicable implementation plan approved or promulgated 
by EPA through rulemaking under title I of the Act that implements the relevant requirements of 
the Act, including revisionsto that plan promulgated in 52 of this chapter . . ." 


24. 40 C.F.R. § 70.7(b) provides that no source subject to 40 C.F.R. Part 70 
requirements may operate without a permit as specified in the Act. See also R 336.1210 of the 
Michigan Air Pollution Control Rules. 


25. 40 C.F.R. 5 70.5(a) and (c) require timely and complete permit applications for Title 
V permits with required information that must be submitted and 40 C.F.R. 5 70.6 specifies 
required permit content. See also R 336.1210 of the Michigan Air Pollution Control Rules. 
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26. 40 C.F.R. 9 70.5(b) provides that: "Any applicant who fails to submit any relevant 
facts or who has submitted incorrect information in a permit application shall, upon becoming 
aware of such failure or incorrect submittal, promptly submit such supplementary facts or 
corrected information. In addition, an applicant shall provide additional information as necessary 
to address any requirements that become applicable to the source after the date it filed a complete 
application but prior to release of a draft permit." See also R 336.1210(2)(b) of the Michigan 
Air Pollution Control Rules. 


Michigan's Title V Requirements 


27. EPA promulgated final interim approval of Michigan's Title V program on January 
10,1997. See 62 Fed. Reg. 1387 (effective February 10,1997) and 62 Fed. Reg. 34010 
(effective July 18, 1997). EPA promulgated full approval of Michigan's Title V program on 
December 4,2001. See 66 Fed. Reg. 62949. Michigan's Title V program became effective on 
November 30,2001. 


28. The Michigan regulations governing the Title V permitting program are codified at 
R 336, and are federally enforceable pursuant to Section 113(a)(3). 


29. R 336-1213(2) provides that the Title V permit "shall include emission limitations 
and standards, including those operational requirements and limitations that assure compliance 
with all applicable requirements at time of issuance." 


30. R 336-121 O(1) provides that "a person shall not opelate any emission unit located at 
a stationary source required to obtain a renewable operating permit under R 336.121 1, except in 
compliance with all applicable terms and conditions of a renewable operating permit, unless a 
timely and administratively complete application for a renewable operating permit has been 
received by the department in accordance with the following provisions of [R 336.12101." 


3 1. R 336-1210(2)(b) provides that "any person who fails to submit any relevant facts 
or who has submitted incorrect information in an application for a renewable operating permit ... 
shall upon becoming aware of the failure or incorrect submittal promptly submit all 
supplementary facts or corrected information. Each submittal of any relevant facts or corrected 
information shall include a certification by a responsible official which states that, based on 
information and belief formed after a reasonable inquiry, the statements in the submittal are true, 
accurate, and complete." 


FACTUALBACKGROUND 


32. DTE is incorporated in Michigan. 


33. DTE is a "person," as that term is defined in Section 302(e) of the Act, 42 U.S.C. 
5 7602(e). 
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34. From April 5,2005, to present, the Monroe, St. Clair, River Rouge, Belle River, 
and Trenton Channel power plants were located in areas classified as non-attainment for fine 
particulates (PMz.5). 


35. From August 7, 1987, to October 3, 1996, the River Rouge and Trenton Channel 
Power Plants were located in areas classified as non-attainment for particulate matter 10 
micrometers in diameter or less (PMlo). 


36. The Monroe Power Plant is a fossil fuel-fired electric utility steam generating 
station located in Monroe County, Michigan, and has the potential to emit more than 100 tons 
per year each of NO,, SOz, and particulate matter (PM). The plant consists of four cell burner 
boilers originally constructed in the early 1970s. Each boiler is connected to a turbine 
generator with a capacity of 750 to 795 megawatts (MWs). 


37. The St. Clair Power Plant is a fossil fuel-fired electric utility steam generating 
station located in St. Clair County, Michigan, and has the potential to emit more than 100 tons 
per year each of NO,, SOz, and PM. The St. Clair plant consists of six operational coal-fired 
units. Units 1-4 are dry-bottom wall-fired boilers which commenced operation in or around 
1953 and are each connected to an approximately 160 MW turbine generator. Unit 5, a 300 
MW cyclone boiler was taken out of service in 1979. Units 6 and 7 are tangentially-fired 
boilers which commenced operation in or around 1961 and 1969 and are connected to a 320 
MW and a 450 MW turbine, respectively. 


38. The River Rouge Power Plant is a fossil fuel-fired electric utility stearn generating 
station located in Wayne County, Michigan, and has the potential to emit more than 100 tons 
per year each of NO,, SOz, and PM. The River Rouge plant consists of two operating coal- 
fired units, which occasionally co-fire blast furnace gas from the nearby steel mill. Unit 2 is a 
tangentially-fired boiler which began operation in or around 1957 and is connected to a 260 
MW turbine. Unit 3 is a dry-bottom wall-fired boiler which commenced operation in or around 
1958 and is connected to a 300 MW turbine. Unit 1, a 260 MW dry-bottom wall-fired boiler 
was taken out of service in the early 1980s and repowered on natural gas in or around 2000. 


39. The Belle River Power Plant is a fossil fuel-fired electric utility steam generating 
station located next to the St. Clair Power Plant in St. Clair County, Michigan, and has the 
potential to emit more than 100 tons per year each of NO,, SOz, and PM. The Belle River plant 
consists of two operating coal-fired units. Units 1 and 2 are dry-bottom wall-fired boilers 
which commenced construction in 1978 and began operation in 1984 and 1985, respectively. 
Each unit is connected to an approximately 630 MW turbine. 


40. The Trenton Channel Power Plant is a fossil fuel-fired electric utility steam 
generating station located in Wayne County, Michigan, and has the potential to emit more than 
100 tons per year each of NO,, SO2, and PM. The Trenton Channel plant consists of five 
operating coal-fired units. The four smaller tangentially-fired boilers (referred to as units 16 
through 19) are connected to two-120 MW turbines that commenced operation in 1949 and 
1950, respectively. The larger unit 9A is a tangentially-fired boiler that began operation in 
1968 and is connected to a 520 MW turbine. 
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41. The Monroe, St. Clair, River Rouge, Belle River, and Trenton Channel power 
plants are each "fossil fuel-fired steam electric plants of more than 250 million British thermal 
units per hour." Therefore, each of these plants constitutes a "major stationary source" within 
the meaning of 40 C.F.R. 5 52,21(b)(l)(i)(a); and a "major emitting facility" within the 
meaning of Section 169(1) of the Act, 42 U.S.C. 5 7479(1). 


42. DTE completed physical changes andor changes in the method of operation at its 
Monroe Electrical Generating Station Unit 1, Unit 2, Unit 3, and Unit 4 as described in the 
attached Appendix A. 


43. DTE completed physical changes and/or changes in the method of operation at its 
Belle River Electric Generating Station Unit 1 and Unit 2, as described in the attached 
Appendix B. 


44. DTE completed physical changes and/or changes in the method of operation at its 
River Rouge Electric Generating Station Unit 2 and Unit 3, as described in the attached 
Appendix C. 


45. DTE completed physical changes and/or changes in the method of operation at its 
St. Clair Generating Station Unit 2, Unit 3, Unit 4, Unit 6, and Unit 7 as described in Appendix 
D. 


46. DTE completed physical changes andlor changes in the method of operation at its 
Trenton Channel Generating Station Unit 17, Unit 18, Unit 19, and Unit 9A as described in 
Appendix E. 
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47. Based upon review of Part 70 Operating Permit Quarterly Deviation and 
Compliance Monitoring Reports submitted by Detroit Edison for Monroe power plant for lS' 
Quarter 2004 to 3rd Quarter 2008, the facility reported the exceedances of the 20 percent, 6- 
minute average opacity limitation contained in Table 1 below. 


: Station: 


48. Based upon review of Part 70 Operating Permit Quarterly Deviation and 
Compliance Monitoring Reports submitted by Detroit Edison for Belle River power plant for 
1" Quarter 2004 to 4th Quarter 2007, the facility reported the exceedances of the 20 percent, 6- 
minute average opacity limitation contained in Table 2 below. 


Table 
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49. Based upon review of Part 70 Operating Permit Quarterly Deviation and 
Compliance Monitoring Reports submitted by Detroit Edison for River Rouge power plant for 
IS' Quarter 2004 to 4th Quarter 2008, the facility reported the exceedances of the 20 percent, 6- 
minute average opacity limitation contained in Table 3 below. 


Table 3: Minutes of Violations of Opacity Limit for River Rouge Station: 
I n a t n r t a r N s a r  I l i m i t  ff? 1 Xinit it2 I 


50. Based upon review of Part 70 Operating Permit Quarterly Deviation and 
Compliance Monitoring Reports submitted by Detroit Edison for St. Clair power plant for lS' 
Quarter 2004 to 2nd Quarter 2008, the facility reported the exceedances of the 20 percent, 6- 
minute average opacity limitation contained in Table 4 below. 


YU". .-., I -.-. 
1 st Q. 2004 
2nd Q. 2004 
3rd Q. 2004 
4th Q. 2004 
1st Q. 2005 
. . - . . . . 


Table 4: Minutes of Violations of Opacity Limit for St. Clair Station: 
1 Stack I Stack 1 Stack I Stack 1 Stack 1 Stack 1 


yuarrer~ Y ear I RI I I ~ ~ J / R ~ / R O I R I  


1st Q. 2004 / 0 12 1 0 0 0 1 138 


"...* ,," I "...* ,,- 
42 0 
report not provided 
0 


24 
6 


24 
24 
0 
. . 
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51. Based upon review of Part 70 Operating Permit Quarterly Deviation and 
Compliance Monitoring Reports submitted by Detroit Edison for Trenton Channel power plant 
for 1" Quarter 2004 to 2"d Quarter 2008, the facility reported the exceedances of the 20 percent, 
6-minute average opacity limitation contained in Table 5 below. 


Table 5: M nel Station: 
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VIOLATIONS 


Prevention of Significant Deterioration and Non-Attainment New Source Review 


52. Each of the physical changes andlor changes in the method of operation identified 
in the attached Appendices A through E, resulted in a significant net emissions increase, as 
defined at 40 C.F.R. $5 52.21(b)(3)(i) and (b)(23)(i), of SOz, NO,, andlor PM. 


53. Each of the projects and/or changes in the method of operation identified in 
Appendices A through E, each constitute a "major modification," as that term is defined at 40 
C.F.R. § 52.21(b)(2)(i) and 40 C.F.R. Part 51, Appendix S. 


54. For each of the modifications identified in Appendices A through E, DTE failed to 
obtain a PSD andlor non-attainment NSR permit as required by 40 C.F.R. 52.21(i)(l) and 40 
C.F.R. Part 51, Appendix S. 


55. DTE is in violation of PSD requirements, Section 165 of the Act, 42 U.S.C. $ 
7475, and 40 C.F.R. § 52.21 for constructing major modifications, as identified in paragraph 
53, above, to existing major sources at its Monroe, Trenton Channel, St. Clair, River Rouge, 
and Belle River Generating Stations, without applying for or obtaining the PSD permits and 
operating the modified facilities without installing the BACT or going through PSD review, 
and installing appropriate emission control equipment in accordance with a BACT analysis. 


56. DTE is in violation of non-attainment NSR requirements, Sections 171 -1 93 of the 
Act, 42 U.S.C. $§7501-7515, and 40 C.F.R. Part 51, Appendix S, Emission Offset 
Interpretative Ruling, for constructing major modifications, as identified in paragraph 53, 
above, to existing major sources at its Monroe, Trenton Channel, St. Clair, River Rouge, and 
Belle River Generating Stations without applying for a Permit to Install and operating the 
modified facilities without installing LAER, obtaining Federally enforceable emission offsets at 
least as great as the new or modified source's emissions, certifying that all other major sources 
that it owns or operates are in compliance with the Act, and demonstrating that the benefits of 
the proposed source or modification significantly outweigh the environmental and social costs 
imposed as a result of its construction or modification. 
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Violations of the Standards of Performance for Electric Utility Steam Generating Units 


57. DTE made physical andor operational changes as defined by 40 C.F.R. 60.14 at the 
Trenton Channel Power Plant when it installed new coal mills and made other modifications at 
its Boilers 17 and 19 in or around 1994 that resulted in an increase in net generating capability 
for each boiler and resulting in hourly emission increases of PM, SO2, and NO,. 


58. DTE made physical andor operational changes as defined by 40 C.F.R. 60.14 at the 
River Rouge Power Plant when it replaced reheater tubes and waterwall tubes at its Unit 2 in or 
around 1984 that resulted in an increase in net generating capability for each boiler and resulting 
in an hourly emission increase of SO2. 


59. DTE made physical andlor operational changes as defined by 40 C.F.R. 60.14 at the 
River Rouge Power Plant when it replaced boiler burner protection tubes at its Unit 3 in or 
around 1982 that resulted in an increase in net generating capability for each boiler and resulting 
in hourly emission increases of SO2 and NO,. 


60. DTE violated and continues to violate NSPS, Subpart Da (40 C.F.R. 60.40b) by 
modifying the Trenton Channel and River Rouge Power Plants, as identified in paragraphs 57 
through 59 above, without installing the necessary pollution control technology to achieve, 
demonstrate, and maintain compliance with the applicable emission limitation under NSPS, 
Subpart Da. 


Violations of the Title V 


61. Since August 15, 1996, DTE has failed andor continues to fail to submit timely and 
complete Title V permit applications for the Monroe, St. Clair, River Rouge, Belle River, and 
Trenton Channel power plants with information pertaining to the modifications identified in 
Appendices A through E, and with information concerning all applicable requirements, 
including, but not limited to, the requirement to apply, install and operate BACT or LAER for 
N O ,  S02, CO, PM, PMlo, andlor PM2 5 at the plants and also failed to supplement or correct the 
Title V permit applications for these plants in violation of Sections 502,503, and 504 of the Act, 
42 U.S.C. $5 766ia, 7661b, and 7661c; the regulations at 40 C.F.R. Part 70, including, but not 
limited to, 40 C.F.R. $$ 70.l(b), 70.5(a), (b) and (c), 70.6 and 70.7(b), and Michigan's 
Renewable Operating Permit Program, R 336. 


62. DTE violated the Title V permit Condition A.2 for the Monroe power plant by 
exceeding the 20%, 6-minute average opacity limitation. 


63. DTE violated the Title V permit Condition A-1.2 for the St. Clair power plant by 
exceeding the 20%, 6-minute average opacity limitation. 


64. DTE violated the Title V permit Condition A-3.2 for the Belle River power plant 
by exceeding the 20%, 6-minute average opacity limitation. 
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65. DTE violated the Title V permit Condition A.2 for the River Rouge power plant by 
exceeding the 20%, 6-minute average opacity limitation. 


66. DTE violated the Title V permit Condition A.2 for the Trenton Channel power 
plant by exceeding the 20%,6-minute average opacity limitation. 


Violations of Michigan State Implementation Plan - Opacity 


67. DTE violated R 336.1301 of the Michigan SIP at its Monroe, St. Clair, River 
Rouge, Belle River, and Trenton Channel power plants by exceeding the 20%, 6-minute 
average limitation. 


ENFORCEMENT AUTHORITY 


68. Section 113(a) (1) of the Act, 42 U.S.C. 5 7413(a)(1), provides that at any time 
after the expiration of 30 days following the date of the issuance of a Notice of Violation, the 
Administrator may, without regard to the period of violation, issue an order requiring 
compliance with the requirements of the state implementation plan or permit, issue an 
administrative penalty order pursuant to Section 113(d), or bring a civil action pursuant to 
Section I13(b) for injunctive relief and/or civil penalties. 


69. Section 113(a)(3) ofthe Act, 42 U.S.C. 5 7413(a)(3), provides in part that if the 
Administrator finds that a person has violated, or is in violation of any requirement or 
prohibition of any rule.. .promulgated.. .under.. . [Title I or Title V of the Act], the 
Administrator may issue an administrative penalty order under Section 113(d), issue an order 
requiring compliance with such requirement or prohibition, or bring a civil action pursuant to 
Section 113(b) for injunctive relief andior civil penalties. 


Dated y/u(lbf 


Air and Radiation Division 
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CERTIFICATE OF MAILING 


I, Betty Williams, certify that I sent a Notice of Violation and Finding of 
Violation, No. EPA-5-09-MI-10, by Certified Mail, Return Receipt Requested, to: 


Skiles W. Boyd, Director of Environmental Management 
Detroit Edison Company 
2000 Second Ave. 
Detroit, MI 48226-1279 


I also certify that I sent copies of the Notice of Violation and Finding of Violation 
by first class mail to: 


Joseph Polito, Attorney 
Honigman Miller Schwartz and Cohn LLP 
660 Woodward Avenue 
2290 First National Building 
Detroit, Michigan 48226-3506 


Lee Johnson, Attorney 
Honigman Miller Schwartz and Cohn LLP 
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CHAPTER 4
APPLICABILITY TESTS BASED 


ON EMISSIONS CHANGES


In This Chapter:
• Actual to Potential Test
• Actual to Projected Test
• Recordkeeping and Reporting Requirements
• Permit Content 
• Examples
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CHAPTER 4:  APPLICABILITY TESTS BASED ON 
EMISSIONS CHANGES 


 
 
Having established the methodology for determining Baseline Actual Emissions in  
Chapter 3, we are ready to take on the two most common PSD applicability  
determinations – the Actual to Potential Emissions Test (A2P) and the Actual to 
Projected Actual Emissions Test (A2A). 
 
Other applicability tests exist for special categories of sources.  The Clean Unit test 
applies to changes at emission units that have been designated as Clean Units.  Clean 
Units will be covered in Chapter 5.  For facilities operating under a Plantwide 
Applicability Limit (PAL) PSD does not apply at all unless the facility wishes to increase 
its emissions above the PAL.  PAL’s will be covered in Chapter 6. 
 
As outlined in Chapter 2, PSD applicability for changes that involve only new emission 
units is determined using the A2P.  For changes that involve only existing emission 
units, PSD applicability is determined using either the A2A or the A2P.  PSD applicability 
for changes that involve some new and some existing emission units is determined 
using the hybrid test.  We will cover these three applicability tests in order – Actual to 
Potential (A2P), Actual to Projected Actual (A2A) and Hybrid. 
 
 
Actual to Potential Emissions Test 
 
The Actual to Potential Emissions Test (A2P) can be used for 
projects involving new or existing emission units.  For new 
emission units, it is mandated as the only method for 
determining PSD applicability.  The A2P involves comparing 
the potential to emit of each emission unit affected by a project 
to its BAE.  The A2P is used to determine the emissions 
increase from the proposed project – not the net emission 
increase.  It is only used for the first half of the two-step PSD 
applicability determination. 
 
Potential to emit is defined in 40 CFR 52.21 (b)(4) as: 
 


The maximum capacity of a stationary source to emit a pollutant under 
its physical and operational design.  Any physical or operational 
limitation on the capacity of the source to emit a pollutant, including air 
pollution control equipment and restrictions on hours of operation or on 
the type or amount of material combusted, stored, or processed shall be 
treated as part of its design if the limitation or the effect it would have on 
emissions is federally enforceable. 


 
According to this definition, an emission unit’s permit-limited emissions (i.e., allowable 
emissions) after the proposed project represent its potential to emit.  Therefore, many 
facilities choose to accept permit limits in order to avoid becoming subject to PSD.  
Permit limits that accomplish this process of limiting out of PSD are called “Synthetic 
Minor” limits.  Projects that are limited out of PSD applicability are also referred to as 


 
Helpful Hint: 


 
Be sure to carefully 
define the project.  


Identify ALL affected 
emission units. 
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“Synthetic Minor.”  Future changes to a Synthetic Minor source or project may result in a 
re-evaluation of the original PSD applicability determination. 
 
If the sum of the post-project potential emissions for all affected emission units exceeds 
the BAE by greater than the appropriate PSD applicability threshold, the proposed 
project may be subject to PSD depending on the magnitude of the net emissions 
increase.  If the potential emissions of all affected emission units after the proposed 
project exceed the BAE by less than the appropriate applicability threshold, no further 
evaluation is necessary – the project is not subject to PSD. 
 
The A2P is the traditional applicability determination method used by all sources prior to 
the March 3, 2003 NSR reforms.  This method, when applied to existing emission units 
tends to overstate the magnitude of the emission increase associated with a particular 
project.  The permitted, allowable emissions after a project do not always represent the 
emissions increase that results from that change.  It often represents the increase from 
that change plus any production capacity that was not being used during the baseline 
period.   
 
For example, consider a natural gas fired boiler that emits nitrogen oxides (NOX) at  
75 pounds per hour and has consistently operated 7200 hours per year.  This boiler will 
generate NOX emissions of 270 tons per year.  The boiler’s permit limits emissions to the 
equivalent of 8760 hours per year, or 328.5 tons per year.  If a project were undertaken 
that would increase the boiler’s emission rate from 75 to 80 pounds per hour, the 
potential emissions would increase from 328.5 to 350.4 tons per year. 
 
For this project, the A2P would measure the increase as 350.4 tons per year (potential) 
minus 270 tons per year (BAE) or 80.4 tons per year.  However, because the increase in 
hourly emissions will not automatically result in an increased boiler utilization, most of 
the calculated difference between potential emissions and BAE result from unused 
capacity utilization (i.e., operation beyond 7200 hours per year). 
 
This aspect of the A2P has frustrated industry for many years.  Even small changes can 
be counted as major modifications and subject to PSD.  Therefore, in its reforms to NSR, 
USEPA has developed another applicability test - the Actual to Projected Actual 
Emissions Test (A2A). 
 
 
Actual to Projected Actual Emissions Test 
 


The Actual to Projected Actual Emissions Test (A2A) is a 
more complicated evaluation than the A2P.  The A2A was 
developed in an effort to evaluate PSD applicability based 
only on the emission increases that are attributable to a 
proposed project.  Other increases, such as emission 
increases due to changes in business demand (i.e., 
capacity utilization) unrelated to the proposed project, are 
not counted.  However, increases in capacity utilization 
that will result from the proposed project are counted.  For 
example, when a proposed project is necessary in order to 


handle a projected increase in business demand, then the emissions associated with 
that increased capacity utilization are attributed to the project. 


 
Do not Forget: 


 
To properly define the 
project.  Identify ALL 


affected emission units. 
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The A2A involves comparing projected actual emissions from all affected emission units 
with the BAE from the affected emission units.  The A2A cannot be used with new 
emission units.  Because this applicability test involves estimates of future business 
activity, it requires a substantial amount of documentation.  The future estimates must be 
available in public documents, or confidential business information, on which the facility 
is basing its business decisions.  Future estimates generated for the purposes of the 
applicability test are not acceptable. 
 
The procedures for determining projected actual emissions are set forth in the PSD 
regulations under 40 CFR 52.21 (b)(41). 
 
 
Step 1 – Determine the projection period 
 
The projection period begins on the date the affected emission unit resumes regular 
operation after completion of the proposed project.  Typically, the projection period must 
encompass the first five years after resuming regular operation.  Under certain 
circumstances, the projection period will encompass the first ten years after resuming 
regular operations.  The following flow chart outlines the decision-making process to 
determine whether the projection period will be five or ten years: 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


 
Does the Project Increase 


the Emission Unit’s Design 
Capacity? 


 
Does the Project Increase 


the Emission Unit’s Potential 
to Emit? 


Yes
Will Full Utilization of the 
Emission Unit Result in a 


Significant Emissions 
Increase or a Significant Net 


Emissions Increase? 


No 


Yes


No


Yes 


 
Projection Period Equals 


Five Years 


No


 
START  


 
Projection Period Equals 


Ten Years 
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Resuming regular operation means that construction and initial shakedown of the 
modified emission unit has been completed.  The PSD regulations, in general, allow 180 
days to be counted as the initial shakedown period.   
 
 
Step 2 – Develop an initial projection 
 
The actual annual emissions associated with the projected level of business activity in 
each year of the projection period must be determined.  The projected level of business 
activity must be based on existing, available information as described above.  
Documentation must be made available to the MDEQ to support any projection.   
 
Projections may be based on: 
 


• Historical operating data (i.e., trends).  Documentation must be provided to 
support the projected continuation of any trend throughout the projection period. 


 
• The company’s own representations.  Existing available documentation must be 


provided demonstrating that the company has made such representations to the 
public, to its shareholders, to its board or to its parent company. 


 
• The company’s expected business activity and the company’s highest projections 


of business activity.  As before, existing available documentation must be 
provided demonstrating that the company has established such expectations and 
made such projections for business purposes. 


 
• The company’s filings with state and federal regulatory authorities.  Copies of 


such filings must be provided. 
 


• Any other enforceable documentation that may include projections of business 
activity during the projection period (e.g., compliance plans). 


 
The projection is an estimate of business activity.  Once established, the actual annual 
emissions that correspond to that level of business activity must be calculated.  The 
absence of adequate documentation will nullify the projection.  In such a situation, the 
A2A will not be allowed and the facility must use the A2P. 
 
 
Step 3 – Adjustments to the initial projection 
 
Fugitive emissions, if they can be quantified, must be included in the projected actual 
emissions.  Additionally, emissions associated with startups, shutdowns and 
malfunctions must be included in the projected actual emissions. 
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Step 4 – Excluded emissions 
 
Emissions increases that are not related to the specific proposed project may be 
excluded from the projected actual emissions.  These emissions can be identified as 
those that: 
 
 
 
 
 
 
 
 
 
 
 
 
Emissions that could have been accommodated are not the baseline period allowable 
emissions for the affected emission units.  They are the level of emissions from the pre-
modified emission units operating at the projected level of business activity.  Any permit 
or regulatory restrictions on the operation of the affected emission units must be taken 
into consideration when determining excludable emissions. 
 
Determining whether certain emissions increases are related to the proposed project will 
be a case-by-case determination.  For example, if a widget manufacturing process is 
being modified to accommodate the production of gadgets as well as widgets, then any 
projected emissions that will result from the continued manufacture of widgets are not 
related to the modification – they would have occurred anyway. 
 
 
Step 5 – Determine projected emissions increase 
 
Projections must be developed for each year, not necessarily a calendar year, during the 
projection period.  Each 
of these projected levels 
of actual annual 
emissions must be 
compared with the 
greater of: the excludable 
emissions; or, the BAE to 
determine the magnitude 
of the resulting emissions 
increase.  PSD applicability will be based on the highest emissions increase calculated 
in this way (i.e., the highest projected increase).   
 


Could have been accommodated during 
the selected 24-month baseline period by 


the pre-modified emission units 
 


And 
 


Are not related to the proposed project  


Reminder:
 
A2P  =  Actual to Potential applicability test 
A2A  =  Actual to Projected Actual applicability test 
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A2A Recordkeeping and Reporting Requirements 
 
Prior to beginning actual construction on a proposed project, a facility must record the 
following information: 
 
• A description of the project; 
• Identification of each affected emission unit; 
• A description of the applicability test used; including, 


o The BAE; 
o The projected actual emissions; 
o The amount of excluded emissions; 
o The reason for excluding that amount; and, 
o Any netting calculations, if applicable. 
 


The PSD regulations (i.e. 40 CFR 52.21(r)(6)) only require this information to be 
recorded if there is a “reasonable possibility” that the project may result in a significant 
emissions increase.  Further, the PSD regulations only require this information to be 
submitted to the MDEQ for EUSGUs.  However, the MDEQ’s minor source permitting 
program – Rule 201 – requires this information to be submitted for all sources as part of 
a complete Permit to Install application before beginning actual construction on the 
proposed project. 
 
After resuming normal operation following completion of the project, the PSD regulations 
also require the facility to monitor the emissions of any regulated NSR pollutant that 
could increase as a result of the project and that are emitted by any of the affected 
emission units.  In addition, annual emissions, in tons per year, are required to be 
calculated at the end of each year following the date that normal operation resumes after 
completion of the project.  These monitoring and emission calculation requirements shall 
continue for each year of the projection period. 
 
For EUSGU’s, a report of each affected emission unit’s annual emissions must be 
submitted to the MDEQ within 60 days after the end of each year of the projection 
period.  For non-EUSGU’s, a report is only required for those years in which actual 
annual emissions exceed the BAE by more than the significance threshold and differ 
from the pre-construction projected emissions.  Such a report for non-EUSGU’s must 
include: 
 
• The name, address and telephone number of the facility; 
• The calculated annual emissions; and, 
• Any other information the owner or operator wishes to include in the report (e.g., an 


explanation why the emissions differ from the projection). 
 
All such information, whether it is required to be submitted to the MDEQ or not, is 
required to be maintained on site and made available for review upon request, by the 
MDEQ. 
 
The circumstances that lead to the submittal of this report (i.e., actual emissions exceed 
BAE by more than the significant threshold and differ from the projection) do not 
automatically constitute a violation of PSD.  There are many legitimate circumstances 
under which this could occur.  The most obvious is that business growth exceeds the 
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projected growth rate.  In this case, the fact that business turns out to be better than 
expected is not a violation of PSD.  The growth, if it had been accurately projected, 
would have resulted in excluded emissions and the conclusions of the original PSD 
applicability determination would not have changed.  The submittal of this report will only 
trigger an evaluation of the circumstances to determine if a PSD violation may have 
occurred. 
 
 
Permit Content 
 
Facilities using the A2A will be required by permit conditions to conduct the monitoring 
and emission calculations, and to keep and maintain the records described above.  The 
projected actual emissions will not be instituted as an enforceable permit requirement.  
However, it will likely find its way into the permit for informational purposes only. 
 
 
EXAMPLES: 
 
Following are several examples to help clarify the A2A.  These examples are built on the 
boiler example used above to illustrate the A2P.  The boiler emits NOX at 75 pounds per 
hour and has consistently operated very near 7200 hours per year throughout the ten-
year baseline look back period.  The BAE is: 7200 hr/yr x 75 lb/hr x 1 ton/2000 lb  =  270 
tons/yr.   
 
The proposed project will increase the hourly emission rate from 75 to 80 pounds per 
hour. 
 
For all of the following examples, the first step, determining the projection period is the 
same.  The proposed project increases the emission unit’s potential to emit from 75 to 
80 pounds per hour.  Using the A2P, operation of the emission unit for the allowed 8760 
hours per year would represent an emissions increase greater than the 40 ton per year 
significant threshold: 
 
 8760 hr/yr  x 80 lb/hr  x 1 ton/2000 lb  = 350.4 tons/yr 
 -  7200 hr/yr  x 75 lb/hr  x 1 ton/2000 lb  = 270.0 tons/yr 
    =     80.4 tons/yr 
 
Because the potential emissions increase and full utilization would result in a significant 
emissions increase, the projection period must be ten years. 
 
 
Example 1: 
 
Step 2 – Develop an initial projection 
 
The company utilizes the consistent historical operating trend to project a continued 
boiler utilization, after the project, of 7200 hours per year.  Documentation is provided 
showing, in addition to the past trend, that future natural gas contracts indicate the 
company is not intending any significant increases in boiler utilization.  Further, internal 
company correspondence with its corporate headquarters demonstrates no growth is 
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Example 1 continued:  
 
projected.  Therefore, the initial projected actual emissions are:   
 
 7200 hr/yr  x 80 lb/hr  x 1 ton/2000 lb  = 288.0 tons/yr 
 
 
Step 3 – Adjustments to the initial projection 
 
Continuous NOX emission monitor records demonstrate that the emission unit does not 
generate any excess emissions during the few startups and shutdowns it undergoes 
each year.  Further, no malfunctions have occurred in any of the past ten years.  
Therefore, no adjustments to the initial projected emissions are necessary. 
 
 
Step 4 – Excluded emissions 
 
Excluded emissions are those that are unrelated to the modification and were capable of 
being accommodated by the pre-modified emission unit.  These are, generally, the level 
of emissions that would have been emitted anyway – without the modification.  This 
boiler was capable of accommodating emissions of 75 pounds per hour.  For this boiler, 
the first 75 pounds per hour at the projected level of capacity utilization are unrelated to 
the modification.  Therefore, there are excludable emissions in the amount of: 
 
 7200 hr/yr  x 75 lb/hr  x 1 ton/2000 lb  = 270.0 tons/yr 
 
In this situation, the excludable emissions are the same as the BAE.  In the examples to 
follow, this will not always be true. 
 
Step 5 – Determine projected emissions increase 
 
Since the excludable emissions equal the BAE, the projected increase is determined by: 
 
 288.0 tons/yr  - 270.0 tons/yr  = 18 tons/yr 
 
In this case, the proposed modification is less than the significant threshold and is not 
subject to PSD – netting is not required. 
 
 
Example 2: 
 
 
Step 2 – Develop an initial projection 
 
In this scenario, the company projects that their business will grow a total of five percent 
over the next ten years.  They document their projection with copies of an internal report 
provided to their parent company and their parent company’s stockholder prospectus,  
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Example 2 continued: 
 
both showing a five percent growth over the next ten years for this division of the 
company.   
 
The projected level of emissions is equal to: 
 
 7200 hr/yr  x 1.05  = 7560 hr/yr 
 
 7560 hr/yr  x 80 lb/hr  x 1 ton/2000 lb  = 302.4 tons/yr 
 
Step 3 – Adjustments to the initial projection 
 
Continuous NOX emission monitor records demonstrate that the emission unit does not 
generate any excess emissions during the few startups and shutdowns it undergoes 
each year.  Further, no malfunctions have occurred in any of the past ten years.  
Therefore, no adjustments to the initial projected emissions are necessary. 
 
Step 4 – Excluded emissions 
 
Excluded emissions are those that are unrelated to the modification and were capable of 
being accommodated by the pre-modified emission unit.  These are, generally, the level 
of emissions that would have been emitted anyway – without the modification.  This 
boiler was capable of accommodating emissions of 75 pounds per hour.  For this boiler, 
the first 75 pounds per hour at the projected level of capacity utilization are unrelated to 
the modification.  Therefore, there are excludable emissions in the amount of: 
 
 7560 hr/yr  x 75 lb/hr  x 1 ton/2000 lb  = 283.5 tons/yr 
 
In this situation, the excludable emissions are greater than the BAE.   
 
Step 5 – Determine projected emissions increase 
 
Since the excludable emissions are greater than the BAE, the projected increase is 
determined by: 
 
 302.4 tons/yr  - 283.5 tons/yr  = 18.9 tons/yr 
 
In this case, the proposed modification is less than the significant threshold and is not 
subject to PSD – netting is not required. 
 
 
Example 3: 
 
Step 2 – Develop an initial projection 
 
In this scenario, the company projects that their business will grow a total of ten percent 
over the next ten years.  They document their projection with copies of an internal report 
provided to their parent company and their parent company’s stockholder prospectus,  
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PSD Workbook -- October 2003 
 


Applicability Tests Based on Emissions Changes 4-10
 


Example 3 continued: 
 
both showing a ten percent growth over the next ten years for this division of the 
company.  The documentation also shows that the expected growth is due to the 
introduction of a new product.  The manufacture of the new product is the reason the 
boiler is being modified. 
 
The projected level of emissions is equal to: 
 
 7200 hr/yr  x 1.10  = 7920 hr/yr 
 
 7920 hr/yr  x 80 lb/hr  x 1 ton/2000 lb  = 316.8 tons/yr 
 
 
Step 3 – Adjustments to the initial projection 
 
Continuous NOX emission monitor records demonstrate that the emission unit does not 
generate any excess emissions during the few startups and shutdowns it undergoes 
each year.  Further, no malfunctions have occurred in any of the past ten years.  
Therefore, no adjustments to the initial projected emissions are necessary. 
 
Step 4 – Excluded emissions 
 
Excluded emissions are those that are unrelated to the modification and were capable of 
being accommodated by the pre-modified emission unit.  These are, generally, the level 
of emissions that would have been emitted anyway – without the modification.  Because 
the increased utilization rate is due to the modification, it cannot be excluded.  
Therefore, the excludable emissions are equal to the BAE in the amount of: 
 
 7200 hr/yr  x 75 lb/hr  x 1 ton/2000 lb  = 270.0 tons/yr 
 
In this situation, the excludable emissions are equal to the BAE.   
 
 
Step 5 – Determine projected emissions increase 
 
Since the excludable emissions are equal to the BAE, the projected increase is 
determined by: 
 
 316.8 tons/yr  - 270.0 tons/yr  = 46.8 tons/yr 
 
In this case, the proposed modification results in a significant emissions increase.  A 
netting analysis must be conducted to determine if it also results in a significant net 
emissions increase before determining whether or not it is subject to PSD. 
 
 
 
 
Prepared by:  Steve Zervas 
 Air Quality Division 
 Michigan Department of Environmental Quality 
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EXHIBIT 3  


TO  
DEFENDANTS’ RESPONSE TO 


UNITED STATES’ MOTION FOR 
LEAVE TO FILE A  


FIRST AMENDED COMPLAINT: 
 
 


Letter from Michael J. Solo, Jr., DTE, to 
Mark Palermo, EPA Region 5  


(June 23, 2010) 
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EXHIBIT 4  


TO  
DEFENDANTS’ RESPONSE TO 


UNITED STATES’ MOTION FOR 
LEAVE TO FILE A  


FIRST AMENDED COMPLAINT: 
 
 


Declaration of Skiles W. Boyd 
(Nov. 3, 2010) (without exhibits) 
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UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF MICHIGAN 


 
 
UNITED STATES OF AMERICA, 
 
 Plaintiff, 
 
And 
 
NATURAL RESOURCES DEFENSE 
COUNCIL, INC. AND SIERRA CLUB, 
 
           Proposed Intervenor-Plaintiffs, 
 
 v. 
 
DTE ENERGY COMPANY AND 
DETROIT EDISON COMPANY, 
 
 Defendants. 
 


Civil Action No. 
2:10-cv-13101-BAF-RSW 


 
Judge Bernard A. Friedman 


 
Magistrate Judge R. Steven Whalen 


 
DECLARATION OF SKILES W. BOYD 


 I, Skiles W. Boyd, declare as follows: 


A. Background and Experience 


1. Since 1978, I have been employed by Detroit Edison Company (“Detroit Edison” 


or “the Company”), a wholly owned subsidiary of DTE Energy Company.  Detroit Edison is an 


energy company headquartered in Detroit, and has provided electricity to customers throughout 


Michigan since the early 1900s.  Over the past several years, I have been generally responsible 


for managing the Environmental Management and Resources Organization for Detroit Edison’s 


enterprise, including all of the environmental issues related to Monroe Unit 2, a coal-fired 


generating unit located at Detroit Edison’s Monroe Power Plant in Monroe, Michigan.  My 


current position is Vice President of Environmental Management and Resources. 
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2. In that capacity, I am a member of a management team that is responsible for 


ensuring a reliable and affordable supply of electricity to more than 2 million homes and 


businesses throughout southeastern Michigan, while meeting all environmental regulations.    


Detroit Edison serves this customer demand with a diverse mix of generating sources in 


Michigan totaling over 11,000 megawatts (“MWs”) of capacity, including seven coal-fired 


stations, two natural gas-fired stations, one nuclear station, and one hydroelectric station.   See 


Declaration Exhibit (“Decl. Ex.”) 1 at 1-5 for more information on Detroit Edison’s overall 


operations.  Detroit Edison has a long history of investing in environmental controls in order to 


enhance its environmental stewardship, starting with the installation of electrostatic precipitators 


to remove particulate emissions at the Trenton Channel Power Plant in the mid-1920s.  See Decl. 


Ex. 1 at 11. 


3. My specific duties include managing the company’s environmental issues such as 


setting environmental policy, representing the company on environmental issues with the public 


and in environmental regulatory and legislative development, coordinating environmental studies 


and conducting environmental audits.  I manage a department of approximately 72 people who 


are subject matter experts in the numerous areas of environmental regulatory compliance.  I am 


active on the Research Advisory and Environmental Councils of the Electric Power Research 


Institute, the Air and Waste Management Association, the Business Environmental Leadership 


Council of the Pew Center on Global Climate Change, and the environmental committees of the 


Edison Electric Institute, and the American Coalition for Clean Coal Electricity.  I am also on the 


board of the Council of Great Lakes Industries, and the Southeast Michigan Sustainable Business 


Forum.  I have spent my entire career in the environmental field since starting at Detroit Edison 


in 1978.  
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B. The Monroe Power Plant and its State-of-the-Art Environmental Controls  


4. Detroit Edison is the sole owner and operator of the Monroe plant.  The  plant is 


located near Detroit, Michigan, where it has operated safely for nearly 40 years.  It consists of 


four large coal-fired electric generating units (Units 1-4) placed in service in the early 1970s.  


Each year the plant produces approximately 35% of Detroit Edison’s total electrical power and 


44% of its total fossil fuel-fired power.  The Monroe plant is one of the largest employers and 


taxpayers in Monroe County, Michigan, employing approximately 400 permanent employees 


and 100 long-term contract employees.  Monroe County, however, remains one of the hardest hit 


areas in the United States during the recent economic recession, with unemployment rates 


recently reaching 16%.  See Decl. Ex. 1 at 6-9, 19 for more information on operations at the 


Monroe Power Plant and its economic impacts on the State. 


5. As a regulated public utility under the jurisdiction of the Michigan Public Service 


Commission (“MPSC”), Detroit Edison has a number of obligations.  Among these obligations 


is the duty to maintain an adequate supply of generating capacity so that electricity is available 


upon demand at reasonable cost.  A critical and necessary component of meeting that demand 


is the safe, reliable and continued operation of Monroe Unit 2.  The Monroe Power Plant has a 


capacity of 3,135 MWs and generates about 16-20 million MWhrs (net) per year.  Monroe Unit 


2 is a 795 MW unit that alone is responsible for serving over one hundred thousand residential 


customers and businesses in southeast Michigan. Given the significant economic constraints 


facing our region, Detroit Edison is particularly cognizant of any impacts from rate increases 


on its customers.   
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6. While providing this safe and reliable electricity at a reasonable cost,  Detroit 


Edison also has substantially decreased its emissions, including of sulfur dioxide (“SO2”), oxides 


of nitrogen (“NOx”), and particulate matter (“PM”) over the years, and is currently decreasing 


them at an accelerated pace.  Figure 1 below shows the reductions in SO2, NOx and PM system-


wide at Detroit Edison over the last 35 years, which shows that emissions are in fact at historical 


lows.   


7. At the Monroe plant in particular, from the installation of the first low-NOx 


burners (“LNB”) retrofits in the mid-1990s through 2009, Detroit Edison has reduced annual 


NOx emissions by 79%.  SO2 emissions have been reduced by 69% since a fuel blending project 


to facilitate increased consumption of low sulfur western coal was completed in 1982 and 


through the recent operation of  Flue Gas Desulfurization (“FGD”) systems at Unit 3 and Unit 4.  


Figure 2 is a chart of annual SO2  and NOx emissions from the Monroe plant from 1974-2009. 
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Figure 1:  System-wide Historic Emission Reductions 
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Figure 2 - Annual SO2  and NOx Emissions from Monroe 1974-2009 
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8. More recently, Detroit Edison has embarked on a $2 billion program to install 


advanced SO2 and NOx controls at Monroe.  In 2005-2006, Detroit Edison installed more 


advanced second generation LNBs on Monroe Units 1-4 (the first generation LNBs were 


installed in the mid-1990s).  Following several years of construction, Detroit Edison started 


operating Selective Catalytic Reduction (“SCR”) systems to reduce further NOx emissions.  


Operation of SCRs began on Monroe Units 1 and 4 in 2003 and on Unit 3 in 2007.  FGD systems 


to reduce further SO2 emissions began to operate at Monroe Units 3 and 4 in 2009.  Construction 


work has already started on FGDs for Monroe Units 1 and 2, with planned final systems tie-in 


and commercial operation in 2014 for Unit 2.  Detroit Edison also plans to start construction on 


the Unit 2 SCR in 2011, with completion and start-up in 2014.  Given site constraints and other 


controls being constructed at the Monroe Plant, it is not feasible to expedite the installation of the 


FGD and SCR control systems planned for installation at Monroe Unit 2.  See Decl. Ex. 1 at 7, 9-


10, 12-18 for more information on these controls, their location and operation. 
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9. When the Monroe Power Plant’s emissions control plan is complete, all four 


Monroe units will be operating with LNBs, SCRs, and FGDs, creating one of the cleanest and 


most efficient coal-fired power plants in the country.  Indeed, due to these recently installed 


advanced controls, emissions for the Monroe Plant as a whole will be substantially less in 2010 


than they ever were in the past, and will be substantially reduced even further with the 


completion of the latest projects through 2014.  Figure 3 below is a schematic of the past and 


currently planned FGD and SCR projects at Monroe to control emissions.  Figure 4 is a diagram 


of the Monroe Power Plant gas path, showing how SCRs and FGD systems fit within the 


process.   
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Figure 4:  Diagram of Monroe Power Plant - Gas Path 


 


10. Detroit Edison has a long history of air permitting, having first secured an air 


permit to allow construction of the Monroe Power Plant in 1968.  Over the years, Detroit Edison 


has permitted all its LNB projects, its SCR systems and a variety of other small construction 


projects.  In cases where questions have arisen over the applicability of Michigan or Federal air 


permit requirements, the Company has asked the regulatory agencies for guidance.  For example, 
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when the plant was afforded the opportunity to replace its existing turbines with newer, more 


efficient "dense pack" turbines, Detroit Edison engaged in discussions with the permitting 


authorities and ultimately filed a request for an applicability determination with EPA on June 8, 


1999.  Detroit Edison received a response on May 23, 2000, which ultimately indicated that no 


New Source Review (“NSR”) permit was required if no emissions increase occurred as a result 


of the project.1  It also advised the Company to report emissions to the then-named Michigan 


Department of Environmental Quality showing that no emissions increase occurred as a result of 


the dense pack turbines.  Detroit Edison filed an initial notification for each of the four turbine 


upgrades and each major periodic outage since the NSR reform rules went into effect in 2003.  In 


addition, when filing these notifications and the associated annual reports, guidance related to 


emissions increase evaluation provided in the Monroe applicability determination has been 


followed as well as the applicable rules. 


11. Detroit Edison applied for, and received on August 2, 2010, a NSR Prevention of 


Significant Deterioration (“PSD”) permit for its fuel optimization and air quality improvement 


project at Monroe Units 3 and 4, agreeing to take on strict Best Available Control Technology 


(“BACT”)-level limits for NSR pollutants from those sources.  In issuing this permit, the 


Michigan Department of Natural Resources & Environment (“MDNRE”)  analyzed the 


environmental impact of all four Monroe Units, including Unit 2, each operating at its full 


potential to emit (i.e., assuming operations at full capacity 8,760 hours per year), and found that 


those operations would continue to comply with the applicable National Ambient Air Quality 


                                                 
1 In the Monroe applicability determination, EPA also took the position that the project 


was not “routine maintenance, repair and replacement” based on an interpretation of that phrase 
that is completely inconsistent with how it had ever been applied previously.  Detroit Edison did 
not challenge the determination because the ultimate conclusion of the determination was that 
the project as planned could proceed without NSR permitting. 
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Standards (“NAAQS”).  In addition, MDNRE conducted a thorough BACT evaluation and 


approved the following BACT limits for NOx and SO2 (in addition to other pollutants) for the 


two Monroe units: 0.107lb/mmBtu for SO2 (30-day rolling average); 0.08lb/mmBtu for NOx  12-


month rolling average).   


C. The Monroe Unit 2 Project Work 


12. As Vice President of Environmental Management and Resources, I am familiar 


with the purpose of the recent maintenance and repair work at Monroe Unit 2 (“Unit 2 Project”), 


which I understand is at issue in this litigation.  In particular, a coal-fired boiler is a complex 


assembly of tubes, tube components, and ancillary equipment (e.g., pumps, burners, fans, 


economizers, reheaters and superheaters) in which water is heated and turned to steam, which 


then turns a turbine to generate electricity.  Because Detroit Edison’s facilities are subject to 


harsh operating conditions, including high temperatures and pressures, and must be available to 


provide electricity on demand, Detroit Edison frequently repairs and replaces deteriorating tubes 


and related components.  Like every other electric utility company in the country, Detroit Edison 


regularly performs maintenance, repair and replacement activities to ensure its units run 


efficiently and safely and with minimal interruption of service and without injury to its 


workforce.  To perform these activities, Detroit Edison, like every electric utility company in the 


country, periodically removes its generating units from service for up to three months to perform 


maintenance work, which cannot otherwise be completed while the unit is in operation (i.e., an 


outage).  This maintenance activity is scheduled to occur during periods when the demand for 


electricity is less, such as certain periods in the Fall or Spring, so as to avoid the risk of 


interruption of service to our customers.  
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13. It is my experience from my years working in the industry that such common 


maintenance, repair and replacement work does not result in emissions increases.  Rather, 


fluctuations in the utilization of the unit and its resultant emissions (both before and after the 


project), including any increases projected to occur in the years following these types of projects, 


are usually due to a multitude of factors independent from the project, such as increased demand 


for the unit, variability in fuel or in emissions control equipment, and other system and market 


conditions.  This was, in fact, the conclusion Detroit Edison reached regarding the Unit 2 Project.   


14. To my knowledge, no utility company has ever considered such maintenance, 


repair and replacement projects to be subject to NSR, much less obtained an NSR permit for 


such work.  Indeed, were such projects to require an NSR permit and installation of BACT as a 


matter of course, no rational company (including Detroit Edison) would undertake such work, 


because the costs of the permit process and installation of BACT would generally make such a 


maintenance project extremely uneconomical (unless such controls were being installed for other 


reasons).  It took over two years to obtain the previously-referenced NSR permit for Monroe 


Units 3 and 4, which would be unworkable if Detroit Edison had to obtain similar permits for 


each of its periodic outages.  In fact, there would be other less costly, lawful options available to 


Detroit Edison to avoid triggering NSR permitting by ensuring there would be no significant 


emissions increase due to such a project.  Options include (1) implementing administrative and 


other constraints on the unit as a part of the project to offset any potential increase otherwise 


associated with the projects; (2) securing a “synthetic minor” permit, which would keep 


emissions at baseline plus a significance threshold; and (3) “netting” emissions using 


contemporaneous reductions at the plant.  Moreover, because Detroit Edison was planning to 


install advanced emission controls on Monroe Unit 2 in the near future, it may have chosen to 
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simply postpone the maintenance work until it was ready to proceed with the pollution controls 


and the permitting for those controls.   


D. NSR Notification Policy and Notification of the Unit 2 Project 


15. Before commencing work involving a major planned outage at a Detroit Edison 


facility, such as Monroe, Detroit Edison submits a detailed planned outage notification to the 


MDNRE.  The information included in these notifications is based on meetings with MDNRE  


and are regularly submitted to the agency for outages at the plant in accordance with the 


applicable regulations and with Detroit Edison’s conservative policy of notifying the State of a 


planned outage even if it believes there is “no reasonable possibility” that activities during a 


planned outage trigger the requirement for an NSR permit.2  These notifications explain the 


scope and purpose of the project, the length of the particular outage, whether the project will 


result in any significant increase of emissions from the unit, and whether or not Detroit Edison 


believes the project triggers any permitting obligations under the Clean Air Act and/or 


Michigan’s State Implementation Plan (“SIP”), which govern certain air emission sources within 


the State, including Monroe Unit 2.  Detroit Edison regularly communicates with the MDNRE, 


and MDNRE was aware of the Monroe Unit 2 Project before the final submission.  With regard 


to this work, Detroit Edison creates and maintains the information required by Mich. Admin. 


Code R. 336.2818(3)(C), and has provided that information to EPA when requested. 


                                                 
2 The rules require pre-project notifications for electric utilities for projects where there is 


a “reasonable possibility” of a significant emissions increase that is not part of a major 
modification.  Out of an abundance of caution, and in the interest of transparency and open 
communications with the permitting authority, Detroit Edison in 2003 adopted a conservative 
policy of submitting such notifications for any “planned outage” including at least one capital 
project with an estimated cost of $250,000 or more, regardless of whether the work is considered 
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16. I disagree with the statement made by EPA’s Ethan Chatfield in his declaration 


regarding a September 14, 2009 meeting where EPA and Detroit Edison discussed a broader 


Notice of Violation that EPA had issued to the Company on July 24, 2009 (“2009 NOV”).  I 


attended the meeting along with others from Detroit Edison and our counsel.  According to 


Chatfield, EPA attorney Sabrina Argentieri explained that EPA generally disagreed with Detroit 


Edison’s analyses of NSR applicability in its notification letters and invited William Brownell, 


counsel for Detroit Edison, “multiple times” to contact her to discuss in detail why EPA 


disagreed with the analyses. Declaration of Ethan Chatfield, ¶¶ 25-26.   My recollection of the 


meeting is exactly the opposite.  Mr. Brownell explained that the Company’s purpose for 


submitting these notification letters and analyses to MDNRE, even for projects that the Company 


believes do not require them in the first place, is to go above and beyond what is required for 


compliance.  Mr. Brownell then specifically asked EPA and Ms. Argentieri to explain why they 


did not believe Detroit Edison’s NSR analyses were correct, so that the Company could adjust its 


notifications as appropriate.  He received no specific response at the meeting, nor to my 


knowledge, has he or the Company ever received such a response from Ms. Argentieri or any 


other EPA staff.  Instead, Ms. Argentieri stated that the purpose of the meeting was to discuss 


settlement and not to address the merits of any claims in the 2009 NOV or the Company’s 


notifications.  She added that it might be possible to have discussions regarding notifications on a 


“parallel track” to settlement discussions, but that she would have to discuss the issue with other 


EPA personnel first to determine whether that is possible.  Ms. Argentieri has never contacted 


Detroit Edison or its counsel about such “parallel track” discussions. 


                                                                                                                                                             
routine maintenance, repair and replacement or has a reasonable possibility of increasing 
emissions. 
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17. With respect to the work at Monroe Unit 2, which involved primarily economizer, 


reheater and waterwall replacements, Detroit Edison sent such an outage notification to MDNRE 


before the work began, and explained why these activities (1) constituted routine maintenance, 


repair and replacement under EPA’s historic and Michigan’s interpretation of that term; and (2) 


would not result in a significant emissions increase.  For these two independent reasons, Detroit 


Edison further explained that the work did not trigger any permitting obligations under the Clean 


Air Act and/or Michigan’s SIP.  With respect to the emissions increase analysis, Detroit Edison 


explained that it relied on the Company’s projections that had been recently submitted to the 


MPSC as a part of the Company’s 2010 Power Supply Cost Recovery (“PSCR”) filing submitted 


in September 2009.  These projections, which were done using a complex “production cost 


model” called PROMOD and incorporated system assumptions and predictions, showed that 


Monroe Unit 2 would be projected to have higher emissions of NOx and SO2 in 2013 than in the 


baseline period   As required under the NSR regulations, Detroit Edison then excluded from the 


projections any emissions increases that are unrelated to the Unit 2 Project (because they are 


related to the system assumptions in the PROMOD model) and that the unit could have 


accommodated in the baseline period (because the unit had substantially higher availability in the 


baseline period than its expected utilization after the Unit 2 Project). See Letter from Kelly 


Guertin, Detroit Edison, to William Presson, MDNRE (Mar. 12, 2010), Decl. Ex. 2 at 2-3 and 


Table 1; Letter from M. Solo, Detroit Edison, to S. Argentieri, EPA Region 5 (June 1, 2010), 


Decl. Ex. 3 at 2-5.  MDNRE did not question Detroit Edison’s determination at the time it 


received Detroit Edison’s notification.  Nor has MDNRE questioned it since that time.   
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18.  The work at Monroe Unit 2 commenced on or about March 13, 2010, and 


concluded on June 20, 2010.  Monroe Unit 2 is currently operating and is subject to the Court’s 


order to continue operating at no more than pre-Unit 2 Project levels. 


E. Discussions with EPA and Impact of Relief Requested by the Agency 


19. In a series of letter exchanges with EPA, Detroit Edison explained further its 


conclusions with regard to the Monroe Unit 2 work not constituting a “major modification,” 


including the independent factors causing any projected emissions increase and its exclusion of 


emissions that could have been accommodated prior to the project.  See Decl. Ex. 3 at 2-5; Letter 


from M. Solo, Detroit Edison, to M. Palermo, EPA Region 5 (June 23, 2010), Decl. Ex. 4 at 1-4.    


20. Nevertheless, on June 4, 2010, EPA issued a formal “Notice and Finding of 


Violation” (“2010 NOV”) to Detroit Edison, claiming that the work at Monroe Unit 2 constituted 


“major modifications under the [CAA] and the Michigan implementation regulations.”  During a 


short telephone call the afternoon of June 16, EPA told Detroit Edison that it was not interested 


in discussing the legal basis for the 2010 NOV or EPA’s position regarding the adequacy of the 


notification that Detroit Edison had provided to MDNRE before the project.  Rather, EPA 


presented Detroit Edison with its demand for substantial emission reductions at other plants 


unrelated to the Monroe work and told the Company that it had one week to accept this demand.  


21. EPA appears to base much of its 2010 NOV and subsequent Complaint on an 


article that appeared in the April 22, 2010 edition of a local newspaper entitled “Extreme 


makeover:  Power plant edition.”  While the article describes the work at Monroe Unit 2 in 


somewhat expansive terms, it appears to focus mainly on the statements of a contractor, 
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apparently eager to highlight the jobs that the work created in Michigan, a State which has 


suffered rising unemployment in the last several years.   


22. In light of the parties’ ongoing dispute and to alleviate any concern regarding any 


potential actual emission increases from Monroe Unit 2 during the dispute, Detroit Edison 


advised EPA that, barring unforeseen emergency circumstances, it would commit to manage the 


operation of the unit to assure there is no increase in annual emissions from Monroe Unit 2 for 


any reason, including those specifically allowed by the regulations.   See supra Decl. Ex. 4 at 4.  


EPA ignored this commitment and filed its Complaint and Motion for Preliminary Injunction. 


23. EPA estimates that the interim remedy it has asked for would cost about $39 


million in additional capital and $14 million in annual operating costs, and it further states that 


this amount is “minimal” when compared to Detroit Edison’s current plans to spend $630 million 


on new control retrofits at Monroe Unit 2.   EPA’s declarants have substantially underestimated 


the costs of their proposed “interim” remedy.  See Declaration of William C. Rogers.  But even if 


the cost to Detroit Edison were $39 million only (excluding the additional $14 million that EPA 


claims as operating costs), it would comprise capital outlays that would have to be raised in 


addition to the capital that Detroit Edison must obtain to fund its $2 billion control equipment 


construction plan and to maintain the system to provide reliable electric service at the lowest, 


prudent cost to Michigan ratepayers.  This additional capital is not a small amount of capital to 


raise at this time, especially in the current economic climate and given the many millions of 


dollars in additional annual operating costs associated with running such controls at other plants.   


24. Detroit Edison estimates that the charges related to the latest portion of its 


existing $2 billion emissions controls construction at Monroe and other required maintenance 
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expenditures will require it to raise its rates and this is occurring during a time that our customers 


have considerable challenges paying current rates. MPSC is focused on limiting the amount of 


rate increases when possible to manage customer affordability. An additional charge of $39 


million for interim controls that EPA now seeks from this Court would represent a further and 


unnecessary increase in rates, with an additional amount borne by Detroit Edison if that cannot 


be passed through to its customers. The rate increase likely would be substantially more, 


because EPA's declarants have substantially underestimated the cost of operating such controls. 


Therefore, EPA's requested relief would impose significant costs on Detroit Edison's consumers 


and the Company itself. 


I declare under penalty of perjury that the foregoing is true and correct. 


Executed this 3 day of November, 20 10. 
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EXHIBIT 5  


TO  
DEFENDANTS’ RESPONSE TO 


UNITED STATES’ MOTION FOR 
LEAVE TO FILE A  


FIRST AMENDED COMPLAINT: 
 
 


DTE Presentation to MDEQ:   
New Source Review Update for  


Detroit Edison Units (July 23, 2007) 
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1. Purpose of Meeting - Discuss our proposed plans for submitting 
annual reports for units using the capable of accommodating 
rationale for explaining emission increases above baseline. 


2. Review past annual reports- for units that have exceeded baseline 
• • em1ss1ons 


• Fuel and control technology variability 


• Demand growth 


3. Explain capable of accommodating rationale for units that have 
exceeded baseline 


4. Summary 
5. Questions 


EPA5-24-10 Q11000854 
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DTE Energy· , 
Page 21 of the EPA detailed analysis in the May 23, 2000 Detroit Edison 
Applicability Determination states: 


l'To adequately track post-change emissions, EPA expects that this 
information must include records on annual fuel use, hours of operation, 
and fuel sulfur content. In making these calculations, Detroit Edison 
may exclude emissions increases that are caused by other factors, 
for example, emissions increases that it demonstrates are due to 
variability in control technology performance or coal 
characteristics. In addition, when calculating emission increases, 
under current regulations Detroit Edison may exclude that portion of its 
emissions attributable to increased use at the unit due to the growth in 
electrical demand for the utility system as a whole since the baseline 
period. See 40 C.F.R. § 52.21(b)(33)(ii)." (emphasis added) 


EPA5-24-10 Q11000855 
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Table 2 
Monroe Power Plant - Unit 3 


S02 and Particulate Matter Variability Analysis 


Baseline Actual 
Period (Annual) JanuaiY 2001-December 2002 
PM Emissions tons ffJ 279 
S02 Emissions, tons C2J 26,669 


Coal ConsumDtion tons 2182 009 
ESP EfficienCY. % 99.61 
Ash Content, % 6.7 
Sulfur Content % 0.63 


Notes: 
(1) PM Emission (tons)= Tons Coal x 10x %Ash x (1-ESP efflciency)/2000 


(2} so 2 Emissions from CEMS 


(3) Historical Periods 
(a) Ash and Sulfur Content: 1985-2006 
(b) oth&IS: 1996-2006 


2008Actual 
JanuaiY 2008-December 2008 


352 
27,879 


1849096 
99.44 
6.8 
0.68 


DTE Energy· , 


Coal Characteristics & ESP Performance 
History l'J 


Max Min Ayg 


523 225 338 
34,370 17,840 27,443 


2 595654 1 433 473 2 042614 
99.67 99.30 99.49 


7.7 6.1 6.7 
0.95 0.62 0.77 


EPA5-24-10 Q11000856 
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Past Annual Reports - Demand 
------h 


DTE Energy· , 
2005 NSR Annual Emissions Report for Harbor Beach Power Plant 
(February 28, 2006): 


Clearly, the energy market conditions dictated Harbor Beach's level of operation in 
2005 and the resulting emissions increase. Therefore, consistent with 40 CFR 
52.21(41)(ii)(c) below, the emissions associated with the increased hours of 
operation in 2005 have been excluded in Table 1. 


"(c) Shall exclude, in calculating any increase in emissions that results from the 
particular project, that portion of the unit's emissions following the project that 
an existing unit could have accommodated during the consecutive 24-month 
period used to establish the baseline actual emissions under paragraph (b)(48) 
of this section and that are also unrelated to the particular project, including 
any increased utilization due to product demand growth; or" 


All emissions above those associated with the baseline capacity factor have been 
subtracted from the 2005 annual total. 


EPA5-24-10 Q11000857 
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DTE Energy· 


~.~ , 
• Emission increases above baseline are acceptable if the unit 


"could have accommodated" those emissions (or utilization) 
during the baseline years, and 


• The emissions increases are due to other factors that are 
unrelated to the project or outage* 
- Market conditions (e.g. driven by MISO) 
- Fuel factors 
- Other independent factors 


* Detroit Edison has indicated in NSR notification letters that 
work performed during outages is routine maintenance as 
defined in the PSD rules. 


EPA5-24-10 Q11000858 
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• Other factors related to the project or outage: 
- Understanding complexities of demand growth 
- Process improvements: 


• Operating improvements 
• Error reductions 
• Training and human factors 


- Fuel factors 


• Explore baseline options 
- Multiyear baselines 
- 24-month baselines 
- Other representative periods 


EPA5-24-10 Q11000887 
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PM 
NOx 
802 
Coal Bum 
Heat Input 
Net Generation 
Capacity Factor 


2001 
83 


1529 
4373 


462,768 
9,345,293 
1,008,087 


46.6 


RIVER ROUGE UNIT 2 EMISSIONS SUMMARY 


2002 2003 2004 2005 High 2-in-5 liiPi'ratecl 2-ln-5 
126 81 64 122 93 104 


2398 2238 2408 1894 2150 2321 
8503 8158 7898 8938 7318 833CJ 


744,333 653,324 801,025 824,562 812,794 812,794 
18,528,487 15,109,969 17.182,775 15,915,214 16,548,995 18,819,228 


1,709,222 1,389,825 1,832,868 1,871,887 1,852,173 1,862,173 
79.0 64.2 75.2 77.3 76.3 78.3 


IBaseline Period I 


EPA5-24-10 Q11000888 
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As long as a electric generating unit's capacity factor is at or 
below its baseline availability, and the increase is not related to 
the project, it will be reported annually that no emission increase 
due to a physical change or change in the method of operation 
has occurred. 


EPA5-24-10 Q11000889 


17 


2:10-cv-13101-BAF-RSW   Doc # 187-6   Filed 09/20/13   Pg 18 of 19    Pg ID 7432







12 
§ .... ... 0 0 ~ f w


 


2:10-cv-13101-BAF-RSW   Doc # 187-6   Filed 09/20/13   Pg 19 of 19    Pg ID 7433








 
EXHIBIT 6  


TO  
DEFENDANTS’ RESPONSE TO 


UNITED STATES’ MOTION FOR 
LEAVE TO FILE A  


FIRST AMENDED COMPLAINT: 
 
 


DTE Presentation to MDEQ:   
New Source Review Update for  


Detroit Edison Units (Apr. 30, 2008) 
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EXHIBIT 7  


TO  
DEFENDANTS’ RESPONSE TO 


UNITED STATES’ MOTION FOR 
LEAVE TO FILE A  


FIRST AMENDED COMPLAINT: 
 
 


DTE, 2008 NSR Emissions Report for 
Trenton Channel Power Plant 


 (Feb. 21, 2009) 
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DTE Energy Company
2000 2nd Ave., Detroit, MI 48226-1279
Tel: 313.235.4000


VIA CERTIFIED MAIL DTE Energy·,
February 21, 2009


Ms. Teresa Seidel, District Supervisor
Air Quality Division
Southeast Michigan District Office
MI Department of Environmental Quality
2770 Donald Court
Warren, MI48092-2793


Re: 2008 NSR Emissions Report for Trenton Channel Power Plant


Dear Ms. Seidel:


DTE Energy is hereby submitting to the Michigan Department of Environmental Quality (MDEQ) the 2008
New Source Review (NSR) emissions report for the Trenton Channel Power Plant. Unlike pre-2007 annual
reports, which were submitted for individual units, the 2007 report combined information from the High
Pressure Boilers and from Unit 9A into a single document. This 2008 report and all subsequent reports will
follow this same format. The report is submitted following the annual reporting requirements for existing
electric utility steam generating units promulgated in R 336.2818(3)(d) of the Michigan NSR Air Rules.
Accordingly,


"(d) If the unit is an existing electric utility steam generating unit, the owner or operator shall submit a report to
the department within 60 days after the end of each year [emphasis added] during which records are generated
under subdivision (c) of this subrule setting out the unit's annual emissions during the calendar year [emphasis
added] before submission of the report. "


In these reports Table 1 compares the 24-month baseline emissions, fuels and operating parameters with
actual information for 2008 operation at Trenton Channel Power Plant. The operating and fuels information
for both periods is extracted from the DTE Energy Power Plant Performance Management (P3M) data base.
Heat input and S02 and NOx emission data are based on continuous emission monitoring system (CEMS)
required under the USEPA Acid Rain Program as promulgated in §40 CFR 75. Particulate matter (PM)
emissions are calculated from estimated electrostatic precipitator (ESP) control efficiencies and fuels
information.


When comparing baseline emissions with 2008 actual emissions in Table 1, if the 2008 actual emissions are
below baseline emissions, then no further explanation is required for the annual report. However, if one or
more of the annual emissions levels exceeds the baseline emissions, then further evaluation is provided. In
some situations the 2008 emissions increases may be excluded under the Michigan NSR rules as promulgated
in R 336.2801 (l1)(ii)(C), since they could have been accommodated during the baseline period, and were not
related to the outage maintenance activities that led to the establishment of the baseline, as cited below:


"(C) Exclude, in calculating any increase in emissions that results from the particular project, that portion of the
unit's emissions following the project that an existing unit could have accommodated during the consecutive 24-
month period used to establish the baseline actual emissions and that are also unrelated to the particular project,
including any increased utilization due to product demand growth. "
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Additional clarification is provided in the USEPA's Detroit Edison Applicability Determination! provides
further clarification of the emission exclusion process by stating


"i.Detroii Edison may exclude emissions increases that are caused by other factors, for example, emtsston
increases that it demonstrates are due to variability in control technology performance or coal characteristics. "


Therefore, additional tables and/or charts may be included to provide analytical information and historical
perspective for control technology performance and fuel variability. Other factors such as demand may also
be considered.


Finally, Part 18 of the Michigan Air Rules allows an existing utility steam generating unit to use a different
baseline period for each pollutant under the definition of "Baseline Actual Emissions" in R336.2801 (b)(i) (C)
as follows:


"(C) For a regulated new source review pollutant, if a project involves multiple emissions units, then only 1
consecutive 24-month period shall be used to determine the baseline actual emissions for the emissions units
being changed. A different consecutive 24-month period may be used for each regulated new source review
pollutant. " [Emphasis added]


DTE Energy may utilize this pollutant-specific baseline option in certain situations, if appropriate.


The following paragraphs discuss the comparisons of baseline versus actual annual emissions for Trenton
Channel Unit 9A and for the High Pressure Boilers. Supporting information is included as appropriate.


Unit 9A


Current Baseline Period: January 2005-Decmeber 2006


The original baseline was established with the March 6, 2007 outage notification for the planned seven (7)
week periodic outage that started in mid March 2007.


2008 Emissions and Operation:


Table TC9A-l provides a comparison of the baseline and 2008 actual emissions, fuels and operating
parameters for Trenton Channel Unit 9A. Note that this is the second NSR annual report for Unit 9A
following the mid-March 2007 periodic maintenance outage. The emissions in the table show that
particulate emissions for the calendar year 2008 were below those in the original baseline period. S02 and
NOx emissions in 2008, however, were above the original baseline levels. Accordingly, DTE Energy
provides notification with this report that the pollutant-specific baselines for S02 and NOx for Trenton
Channel Unit 9A will hereby be the period March 2005-February 2007. Based on the pollutant-specific
baseline for NOx, there has been no increase in NOx emissions during 2008 as a result of the activities
during the March-April 2007 periodic outage.


However, the pollutant-specific baseline emissions for S02 are still less than the actual emissions for 2008,
as shown in Table TC9A-l, therefore further analyses are required. In this effort we also looked at Table


1 Appended to this report are the specific excerpts from the Detroit Edison Applicability Determination (Attachment 1) that apply to
exclusions and other factors.
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TC9A-2 and Figures TC9A-l and TC9A-2 to provide a historical perspective on the ash and sulfur
characteristics of the coal fired in Unit 9A over the period 1985-2008. The coal sulfur for the original
2005-2006 baseline average 0.68%, while the sulfur content of the coal burned in 2008 was 0.75%, an
increase of 10.0% above the original baseline sulfur content, but within the historical fuel sulfur variability
of the coal burned on Unit 9A. The 12-month average of S02 emitted during the original baseline period
was 17,483 tons, while the S02 emissions for 2008 were 18,200 tons, which is an increase of 717 tons.
However, by utilizing the S02 pollutant-specific baseline of 17,842 we can account for half of the 2008
S02 emissions increase from the original baseline, i.e., 359 tons. The remaining 358 tons of S02 emitted
in 2008 can be excluded pursuant to the fuel variability exclusion provisions discussed earlier. Based in
the use of a pollutant-specific baseline and the exclusion of emissions above the pollutant-specific baseline
due to fuel variability, there has been no increase in S02 emissions during 2008 as a result of the March-
April 2007 periodic outage.


High Pressure (HP) Boilers


Current Baseline Period: January 2003-Decmeber 2004


The original baseline established with March 6, 2007 outage notification for planned 4 week period outage
that started in mid September 2005. (Note: A corrected baseline period was submitted in February 2006,
and is reflected in the above.)


2008 Emissions and Operation:


Attached Table TCHP-l provides the requisite information as stated above. Based on the emissions for the
year 2008, there has been no increase in emissions from the Trenton Channel High Pressure Boilers as a
result of activities during the 2005 periodic outage. Subsequent reports will follow annually through 2009.


If you have questions, please contact me at (313) 235-7023, or by email atrugensteinw@dteenergy.com.


Regards,


e~re{!
Principal Environmental Engineer
Environmental Management & Resources


Air Drive File: Annual NSR Report (2008) - TCHPP.docx


Cc: D. J. Braker (electronic only)
N. J. Chuey
W. McLemore - MDEQ Detroit
S. G. Pfeuffer (electronic only)
W. Presson - MDEQ Lansing
G. L. Ryan (electronic only)
L. L. Woolley (electronic only)
E. Zamarron (electronic only)
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TABLE TC9A-1


Trenton Channel Power Plant - Unit 9A
Comparison of Baseline and Actual Emissions & Operations


Baseline Actual (1) 2008 Actual (3) Alternate Pollutant-Specific
SO2 & NOX Baseline Actual(4) Emissions Excluded


Representative 
Actual Annual 


Emissions
Emissions Change


Period (Annual) January 2005-December 2006 (2) January 2008-December 2008 March 2005-February 2007
Unit Capacity, MW 520 520
Net Generation, MWh 3,085,380 30,329,319
Capacity Factor 67.8% 66.5%
Heat Input, mmBtu 28,050,004 27,858,289 28,518,177
Turbine Running Hours 8,033 7,940
Coal Consumption, tons 1,431,794 1,362,522
Ash Content, % 6.1 6.3
Sulfur Content, % 0.68 0.75
SO2, lb/mmBtu 1.25 1.25
NOx, lb/mmBtu 0.18 0.18
PM, lb/mmBtu 0.03 0.02
SO2, tons 17,483 18,200 17,842 358 17,842 0
NOx, tons 2,498 2,503 2,567 0 2,503 (64)
PM, tons 366 287 0 287 (79)


Notes:
   (1)  Baseline values are the average of two consecutive operating years
  (2)  Baseline period was established in the Outage notification submitted March 6, 2007
  (3)  Actual values are from CEMS and the Fossil Generation P3M data base for 2008
  (4) Alternative Pollutant-specific baselines are allowed under Michgan Air Rule R 336.2801(b)(i)(C)


FILE:  TCHPP 9A NSR Annual Report Data - Table 1.xlsx
TAB:  2008 Report
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TABLE TC9A-2


Particulate Matter Variability Analysis


Coal Characteristics & ESP 
Performance History (2)


Max Min Avg
Period (Annual) January 2005-December 2006 January 2008-December 2008
PM Emissions, tons (1) 366 287 544 232 378
Coal Consumption, tons 1,431,794 1,362,522 1,448,776 884,276 1,277,827
ESP Efficiency, % 99.15 99.33 99.12 98.62 99.26
Ash Content, % 6.1 6.3 8.4 5.7 6.7
Sulfur Content, % 0.68 0.75 0.80 0.58 0.71


Notes:
  (1)  PM Emission (tons) = Tons Coal x 10 x %Ash x (1-ESP efficiency)/2000
  (2)  Historical Periods
            (a)   Ash and Sulfur Content:  1985-2008
            (b)   Others:  1996-2008


Trenton Channel Power Plant - Unit 9A


Baseline Actual 2008 Actual


FILE:  TCHPP 9A PM Analysis - Table 2.xlsx
TAB:  TBL 2 - 2008
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FIGURE TC9A-1
Trenton Channel Power Plant - Unit 9A


Ash Content of Coal
1985-2008


FILE:  TCHPP 9A 2008 Charts.xlsx
TAB:  Fig 1 - Ash Chart
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FILE:  TCHPP 9A 2008 Charts.xlsx
TAB:  Fig 1 - Ash Chart
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FIGURE TC9A-2
Trenton Channel Power Plant - Unit 9A


Sulfur Content of Coal
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FILE:  TCHPP 9A 2008 Charts.xlsx
TAB:  Fig 2 - Sulfur Chart
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Trenton Channel Power Plant - Unit 9A


ESP Efficiencies
1996-2008


98.88


98.99


98.80


98.62


99.13 99.14
99.22


99.18
99.11 99.11


98.00


98.20


98.40


98.60


98.80


99.00


99.20


1996 1997 1998 1999 2000 2001 2002 2003 2004 2005 2006 2007 2008


ES
P 


Ef
fic


ie
nc


y 
(%


)


FILE:  TCHPP 9A 2008 Charts.xlsx
TAB:  Fig 3 - ESP Eff Chart
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TABLE TCHP-1


Trenton Channel Power Plant - High Pressure Boilers
Comparison of Baseline and Actual Emissions & Operations


Baseline Actual (1) 2008 Actual (3) Emissions Excluded
Representative 
Actual Annual 


Emissions
Emissions Change


Period (Annual) January 2003-December 2004 (2) January 2008-December 2008
Unit Capacity, MW 210 210
Net Generation, MWh 1,178,651 917,835
Capacity Factor 64.0% 49.9%
Heat Input, mmBtu 18,098,362 13,676,483
Turbine Running Hours (4) 15,579 13,066
Coal Consumption, tons 811,947 683,116
Ash Content, % 6.3 5.7
Sulfur Content, % 0.71 0.63
SO2, lb/mmBtu 1.31 1.38
NOx, lb/mmBtu 0.42 0.41
PM, lb/mmBtu 0.019 0.024
SO2, tons 11,850 9,422 0 9,422 (2,428)
NOx, tons 3,786 2,819 0 2,819 (967)
PM, tons 169 167 0 167 (2)


Notes:
   (1)  Baseline values are the average of two consecutive operating years
  (2)  Baseline period was established in the Outage notification submitted September 8, 2005, and corrected on February 28, 2006 
  (3)  Actual values are from CEMS and the Fossil Generation P3M data base for 2008
  (4)  Turbine hours are for two turbines, Nos. 7A and 8, that can receive steam from any of the four (4) high pressure boilers 


FILE:  TCHPP HP NSR Annual Report Data - Table 1.xlsx
TAB:  2008 Report
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Attachment 1 
 


 
Emission increases that result from fuel or control equipment variability do not trigger PSD 


 
 
 
Page 21 of the EPA detailed analysis in the May 23, 2000 Detroit Edison Applicability Determination2 states: 
 


“The PSD regulations also require Detroit Edison to maintain and submit to the delegated 
permitting agency, for a period of 5 years from the date the units resume regular operation 
following completion of the Dense Pack project, information demonstrating that the project did not 
result in an emission increase.  To adequately track post-change emissions, EPA expects that this 
information must include records on annual fuel use, hours of operation, and fuel sulfur content.  In 
making these calculations, Detroit Edison may exclude emissions increases that are caused by 
other factors, for example, emissions increases that it demonstrates are due to variability in 
control technology performance or coal characteristics.  In addition, when calculating emission 
increases, under current regulations Detroit Edison may exclude that portion of its emissions 
attributable to increased use at the unit due to the growth in electrical demand for the utility system 
as a whole since the baseline period. See 40 C.F.R. § 52.21(b)(33)(ii).” (emphasis added) 
 


Consequently, if it is clear from a comparison of baseline and future year emissions and operating data that 
any increase in annual PM emissions was the result of the consumption of higher ash coal and/or below 
average control equipment efficiency, then that increase could be excluded when calculating actual annual 
emissions.   
 
 


                                                           
2 “Detroit Edison Applicability Determination” sent to Henry Nickel, Counsel for the Detroit Edison Company, Hunton 
& Williams, Washington DC, on May 23, 2000 from Francis X. Lyons, Regional Administrator, United States 
Environmental Protection Agency, Region 5, Chicago, IL 
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